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INDIAN APPEALS. (L. R.

VIDYA VARUTHI THIRTHA APPELLANT :
AND
BALUSAMI AYYAR anp OTHERS RESPOND ENTS.

ON APPEAL FROM THE. HIGH COURT Arr MADRAS.

Religious Endowment—Math—Relation 0Of Heads and Managers Of Religious
Institutions to Property—Alienation by Head of Math—* Trustee ' —
Indian Limitation Act (IX. of 1908), Sa; I., arts. 134, 144.

The endowments ofa Hindu math arenot *“ conveyed in trus," nor
is the 'head of the math a  trustee " 'with regard to them, save ag to
" specific property proved to have been vestedin him for a specific object.

Consequently, art. 134 of Soh. I. of the Indian Limjtation Act, 1908,
which eontaing the expressions above quoted, does not apply where
the head of a math bas granted a permanent lease of part of its property
not proved to be vested in him aubject to a specific trust.

Smble, the same rule applies to the endowments of Mahommedan

religious institutions, and to dienaions made by the sajadanishin or
mutawalli,

Ram Parkash Das Vv, Anand Das(1916) L. R. 43 1. A. 73 explained.

Kailasam Pillas v. Nataraja Thambiran (1909) 1,1, R. 33 M. 265 (F. B.)
and Muthusamier v, Sreemethaniths (1913) 1. L. ,R. 38 M. 356 approved.

Behari Lall v, Muhomidd Muttaks (1898) 1. L. R. 20, ‘A, 482, and
Dattagiri V. Datlatraya (1902) 1. L. R. 27 B.' 363,disapproved,

Nilmeony Singh v Jogabandhu Roy (1896) 1. L. R. 23 C. 536 eom-
mentedon,

Judgment of the High Court reversed.

Except for unavoidable necessity, the head of a math cannot create
any interest in the math property to endure beyond his life.. A lessee,
.however, has .not adverse possession under art. 144 of the schedule
above named until the death of the head who granted the lease. If the
lessee's possession is consented to by the succeedinghead, that consent
can be referable only to a new tenancy created by him, and there is
no adverse possession until his death.

ApPEAL (No. 48 of 1919) from a judgment and decree of
the High Court (October 19, 1916) reversing a, decree of the
temporary Subordinate Judge of Ramnad.

The suit was instituted in 1913 by the present respondents
for possession of land in Madura forming part of the endow-
ments of a math situated in. Mysore State. The defendants
were the 'present appellant, the .head of the math (referred
to as the pandara sannadhi or matathipathi), certain lessees

* Preseni! LORD BUCEMASTER, LORD .DUNEDIN, LoRD SEAw, and
Mr. AMEER ALL
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from. him, who were in possesson, and others.  Theplaintiffs -
claimed under a permanent lease granted t0 them in 1891
by a former head of the math. They also claimed that they
had acquired a good title under the Indian Limitation Act;
they relied on arts. 134 and 144 of the Schedule and's, 28. (1)

The facts are stated at the beginning of the judgment of
the Judioid Committee,

Both Courts in India held that, the lease of .1891 was not
made for necessity, arid that the land in suit was part of the
general endowment of the math, not beingJ subject to any
seoinc trust.  The Bubordingte Judge dismissed the suit.
He held that the head of the math was not a "trustee" of
its endowed property, and that consequentfy art. 134 of
Soh. I did not apply; hewas.also of opinion that there had
not been vadverse possesson L as.to bring art. ‘144 into
operdtion: The High Court dlowed an gpped. A decree

was made declaring that the first plaintiff was a permanent -
lessee of the land in suit. and for possession and mesne profits,

The judgment was delivered by Burn J. (Sudasiva Ayya» J.

agreeing), The learned. judge was of opinion that expressions
in the judgment of the Board in Ram Parkash Dasv. Anand

Das (2) constrained the Court to hold that the head of the
math was a trustee of the properties, and that consequently

art. 134 applied. The appeal to the HighCourt is reported

al, L, R, 40 M. 745,

1921. Feb. 18, 21. Clauson K.C. and Kenworthy Brouin
for the appallant. Both Coutts in India found that the
permanent lease was not made for necessity, and that the
property in suit was not subject to' any specific trust, but
formed part of the general endowment of the math. Art, 134

(1) Indian Limitation Act" 1908,
Soh. I., art. 134, provides that for
s suit “to recover possession of
immovable property conveyed or
bequeathed in trust or mortgaged
and afterwards transferred'by the
trustee or mortgagee for a valuable
consideration,” the period of limi-

tation shall be 12 years from  the
date of the transfer.”

By s, 28: ‘At the determination
of the period hereby limited to any
person for instltut.ing & suit for
possession of any property, his right
to such . property shall be extdn-
guished.”

(2) (1916) L. R. 431.A. 73,76, 90.
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does 110t apply. The head of a math is not a "trustee" of its
generd endowments: Kailasam Pillai v, Nataraja Thambirom; (1)
The Board gave no decison to the oontrary.in Ram Parkash
Das v. Anand Das. (2) The expressions in the judgment
upon which the High Court based its decision were intended
to convey merely that the head of a math was in a fiduciary
pogtion with regard to its property, not that, he was a
“trustee" in the full sense i which that word is used in

English lav. The terms of art. 134 show that the word is
there used in the latter sense; and s. 10 of the Actmakes that
clear. The case in the oourse of which the judgment of the
Full Bench in Kailasam. Pillai v. Naiaraga T hambiran (1)
was rendered, came before the Board on appeal in Nataraja
Tluimbiram v, Kailasam Pillai. (3) Although the decision
of the Full Bench was not approved in terms, the decree

based upon that decison was affirmed. The respondents

acquired no title under art. 144 by adverse possession.
‘When the head of a math grants a permanent lease there is
no adverse possession during his life: 1Jluihusamie: v.
Sreemethanithi. (4) Consent to, the lessee's possession by
the succeeding head must be referred to a new lease; conse-
quently there was no adverse possession during the successor's

lifetime.
De Gl'uyther K.C. and Dube for the respondents. The

" land in suit was part of an inam for religious and charitable

purposes, as appears from the Inam Register. It was land
of which the head was "trustee" within the meaning of

.art. 134. Every High Court, with the exception of. that at

Madras, has held that art. 134 applies to land so held:
Douagqiri v, Dauatrago. (5); Behari Lall,v. M'uhoanmad
Muttaki (6); Nilmony Singh v. Jagabaoulhni Roy (7);' Rameslnoar
JUdla v. Jiu Thakur. (8) The decision of the Madras Full
Bench in Kailasam Pillai v. Nataraja 7hambiran (1) d.id not
relate to art. 134. It was an. afirmance on .consideration
(1 1., L. R.,33 M. 265. (4) 1. L. R. 38 M. 356.
(2) (1916) L. R. 43 1. R, 73, ) 1. L. R 27 B. 363.

76, 90. . (6).1. L. R. 20 A. 482.
(3) (1920) L. R. 481. A. L 7,1. Ly R. 23 C. 536.

(1. L.-R 43 C. 34.
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of Vidyapurna v. Vidyanidhi. (1) In art. 134 the Indian J. C. @
Legislature used. the words “ trust ’ and "trustee,” not in 1921 '
a technical sense, but to cover cases in which a person Vinva
is charged with the application of property in a particular ¥§f§:§:
manner; the Religious Endowment Act (XX. of 1863), s. 14, BAL:’./;SA’Mi
Uses ““ trustee ”’ in relation to the head of a math. 1If, how- A¥¥as
ever, art. 134 goplies only to' a transfer by a ““ trustee " 'in
the teohnical sense in which the word is used. in English law,
and if the dist.incbion drawn in Kailasarn. Pillai'« Case (2) is
correct” then the property in suit was held,on a specific. trust.
‘I'ne evidence shows that the property was granted for the
support of the titular deity; the title was confirmed under
r. 3, 0l 1, of the Inam Rules (S O. Bd. of Rev., 1859),
Further, the respondents acquired agood title under art. 144.
It is settled law that the holder of a permanent lease has
adverse possession ; Mitra’s Law of Limitation, pp. 160, 161,
and cases there referred to. Under s. 14 of Act XX. of 1863
prooeedings could have been taken both in the life of,the
grantor and after to set aside the alienation.

Clauson X.C. in reply. Art. 144 was not relied al in.the
High Court; the case of the appellants being not adverse
pessession, but that the appellant had recognized the tenancy
and was estopped.

o S

® & @ o

July 5. The judgment of their Lordships was delivered by

Mr. Ameer ALIl. The suit that has given rise to this
appeal relates to certain lands lying in the town of Madura
in the Madras Presidency which admittedly belong to an
ol math situated within the Mysore State. The origin,
development, and raison d’étre of these maths have .been
discussed in a number of cases decided i1l the Madras High
Court to some of which their Lordships propose to refer in
the course of this judgment. In their.general characteristics
they are almost identical with similar institutions in Northern
India and in the Bombay Presidency. The heads of these
foundations bear .different designations in respect of the
rights and incidents attached to the office; the difference

(1) (1904) I, L. R. 27 M. 435 (2 1. L. R 33 M, 265,
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J-8  arises from the cusoms and usages of each institutign. The
1921 superior of this particular math has been called in these

A aad

_vioya  proceedings matathipathi and sometimes pandara sannadhi,
VARUTHI

Temrra  Which their Lordships understand connote the same.idea of
V.

Barusan NEEOSHID. At the time this action was brought, the 26th
AYYAR.  defendant held the office of matathipathe. He hag €NCE died
and the present appellant is the head of ,the institution. In
1891 one Srinivasa was the matathipathi and he on March 17,
of that year' granted, to the' 2nd plaintiff, a near rdative, a
permanent lease of the lands-in suit, on'a small quit rent of
Rs.24 a year. .Shortly 'after .the grant of .the lease Srinivasa
died, and was succeeded by orie Samudra, wholield the' office
until 1906. On his death the now .deceased defendant No. 26

became the head. In 1902 the 2nd plaintiff sub-leased the
lands to the 1st and 211d defendants for a period of tell years

Since 1905 the math has been under the management of
the Mysore State under a power of attorney, executed at first
by the matathipathe Samudra and afterwards by his successor,
in' favour of the Dewan and his successors in office. About
the same time the 2nd plaintiff conjointly with his son (the

. 3rd plaintiff) assigned their right and interest in the lands
in swt to the 1st plaihtiﬁ. it isin evidence and, so far as
appears from the judgments of the two Courts il India,
does not appear to be contradicted, that it was by in 1908
that the representative of the Dewan acting under the power
granted by the matathipathe became aware of the transaction .
of 1891 under which the plaintiffs claim title. Tlle sublease
created in 1902 by the 2nd plaintiff in favour of the 1st and
2nd defendants was to have expired in 1912. But' before its
expiry they obtained a lease for 17  years 'from the repre-
sentative of the Dewan. They are now in possession of the
lands in suit under this lease. The plaintiffs are and were
at the time they brought their suit oil March 5, 1913, in the
Court of the Subordinate Judge of Madura, admittedly out
of possession. The present action is for declaration lof title
and for ejectment and possession, principally directed against
the matathipathi as' the head of the math and the 1st and 2nd:,
defendants lessees holding possessions under him. Thé
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other defendants have been joined as parties apparently in
consequence of certain rights they possess or exercise under
those defendants.

The plaintiffs base their title on two grounds: First, that
the permanent lease under which they claim was created
under circumstances that would bind not only the grantor
but al his successors; and secondly, that even if the lease
was not valid they had acquired a title under the Indian
Limitation Act.

Their case throughout has been that Srinivasa was a
“ trustee" and that all his successors are *“ trustees,” that the
lands were granted on a “ specific " trust, and that conse-
quently under art. 134 of Soh. |. of the Indian Limitation Act
(IX.of 1908) they have acquired agood title against the math.

The rnatathipathi controverted both dlegations. He denied

that the alienation by Srinivasa was of such a character ee
would hind the math ; he further denied that he and his
predecessors were ‘‘ trustees ”’ of the math or that the 2nd
plaintiff of his.assignee'had :acquired any right to the" math
lands 'by adverse poésessibn. On ‘these contentions, two,
points arose for determination which are embodied in the
first two issues..

The Subordinate Judge, 'after giving the substance of the
2nd plaintiff's evidence and of the other witnesses, formulates

the position which the pleader took up. ‘“He contends,” says
the learned judge, ““that the plaint property is trust property
set apart for the worship of the titular deity of the math,
that the head of the math is a trustee merely, and that the
permanent. lease to 2nd plaint.iff is an alienation of math pro-
perty and that 26th defendant at this distanceof time could
possibly have no right to such property. The alienation being
ab initio void, the 26th defendant had no right to plaint
property as he succeedec only in .1906 and Istplaintiff had
perfected his title by adverse possession for over twelve years."

The Subordiriate -ludge negatived that contention; he
held npon the admissions of the 2nd pla-intiﬁ that the property
in suit was ‘* ordinary math prope.rt;v; ” and was not set apart
on any specific trust; that the head of the math was not a

©
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J. ¢ “bare trustee,” as i) was admitted that the income was gt
1921 'his absolute disposalandthat " none had a right to question

vieva  him about it,”  He found also that the 2nd plaintiff took the
Yo lease with full knowledge of the character of the endowment

) BAL“;’MM[ and had learnt on inquiry that “he could not safely
i Axyar.  purchase it."

With regard to the question of estoppel arising from the
dleged acceptance of rent by'the 26th defendant as the
plaintiffs contended, the Subordinate Judge held: «In
fact the Ist plaintiff never paid money as rent and the 26th
defendant or his agent never neoepted payment with know-
ledge that the payment was as rent for plaint property. In
these circumstances, | find that these defendants are not.
estopped from denying plaintiff's title. | find this issue
against plaintifis.’” He accordingly didnissed the, suit save
and except inrespect of a IT10ney clam agang the Ist and
2nd defendants,

, The plaintiffs appealed to the High Court of Madras, which
reversed the trial judge's order and decreed the clam. The
learned judges do not negative the finding of the first Court
that the 2nd plaintiff took the lease with notice. But they
considered that the matter in dispute fell within art. 134
referred to above.  They summed up their conclusion in the
following words :  "that the lessor intended to grant.. and
the lessee intended to acquire, all interest greater than the
transferor was competent to 'alienate, and all therequirements
of art. 134 have been compliad with."

The findings of the learned judges on the issue relating to
limitation and the acquisition of right by adverse possession
require notice. They cleal first with, the question of justifiable
necessitv, which they decide against the plaintiffs. They
say ““ there is no doubt that the head of a math Cannot in the
absence of necessity bind his successors in office by a per-
manent lease at 2 fixed rent, for al tinle. And then add:

“'There is no allegation, much less proof, of any such necessity.
The first contention must 'be rejected.” They then proceed
no discuss the nature of .the endowment in question and the
position of its head.. -Theirfinding on this point is important;
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they say as follows: “ In connection with the second point'
a question arises as to the nature of the endowment and the
position of the head of the math in relation to it. The exact
terms of the origina grant are not in evidence, |t was con-

ceded in argument that the grant was made by one of the
Naicken dynasty of Madura. The case for the appellants
is that the endowment was for a specific .pu.rpose, i.e, for
the 'worship of (opalakrishnaswami, who is described by
defendants' 1st witness as the ‘titular deity of the math.'
The evidence does 110t support this contention and it .llas
been found against in the lower Court. A statement made

Iy a local agent of the mah during the Inam Commission
inquiries is relied u.pon for the appellants. It was apparently
unsupported by any documentary evidence., The description
of the.inam asgiven at the dose of the inquiry is that it was
granted' for the support of Vyasaraya matam ' (Exhibit L).
Compare also description in Exhibit F. The .evidence for
the defendants is that the income from this-property is not
appropriated to any particular purpose but forms part of the
general funds Of the math, | think the grant must be held
to have been made for the general purposes of the math." .
Thev thus concur with the first Court that there was 110
““ specific trust ” which was the foundation of bhe plaintiff's
case. But after examining some of the judgments of their
own {‘ourt, they apparently felt constrained to hold that the
decision of this Board in liam Parlcasli Das v. Anancl Das (1)
had erystallized the law on the subject, anddefinitely declared
the mahant O he a ¢ trustee.” Lt is to be observed that il
that case the decision related to the office of mahant but in
the course of their judgment their Lordships conceived it
rlesirable to indicate inter alia what upon the evidence of the
usages and customs applicable to the institution with which
they were dealing, and similar instat.utions, were the duties
and obligations attached to the office of superior; and they
used the term * trustee ” in a general sense, as in previous
decisions Of the Board, by say of conipendious expression
to convey a general conception of those of)19dions. Tley
(1) L. B 43 I A. 73,
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did not attempt to define the term or to hold that the word
in its specific sense is applicable to the laws and usages Of
the country. Aspointed out by their predecessorsin Greedhars
Doss v. Nundkissore Doss (1) =** The only law as to these
mahants and their functions and duties is to be found in
custom and'practice;, which is to. be proved. by testimony.’
Generally spesking, however, the dutiss .ahd 6bligations
resting on the superior indicated in Ram Parkash. Dasv.
Anand Das (2) do not seem to vary. In this particular
institution' the position of the matathipathe in relation to
the math was clearly established by testimony and con-
currently found by both Courts. But ,the learned judges
misapprehended their Lordships' judgment and proceeded to
hold that as Srinivasa who granted the permanent leass was
a “trustee” his act fel, under art. 134, To this aticle
their Lordships will presently refer.. Before doing so, how-
ever, they consider it necessary to observe that there, are
two systems of law in force in India, both self-contained and
both wholly independent of each other, and wholly inde-
pendent of foreign and outside legal conceptions. In each
there are well.recognized rules relating to their religious
and charitable institutions. From the year 1774 the
Legislatare, British and Lndian, has affirmed time after time
the absolute enjoyment of their laws and customs so far as
they arenot in conflict 'with the statutory laws, by Hindus
and Mahommedans. It would, in their Lordships' opinion,
be a serious inroadinto their rights if the rules of the Hindu
and Mahommedan laws were to be construed with the light
of legal conceptions borrowed from abroad, unless perhaps
where they are absolutely, so to speak. in pari materia, The
vice of this method of construction by analogy is well illus.
trated in. the case of Vidyapurrna v.. Vidyanfidhi (3), where a
mahants position was attempted to be explained by com.
paring it with that of a bishop and of a beneficed clergyman
in Englandunder .the ecclesiastical law. 1t was criticised, and
rightly, in their Lordships' opinion, in the subsequent case,

(1) (1867) 11 Moo. |. A. 405, 428 (@ L.R. 431. A. 73.
@ 1. L. R. 27 M. 435.
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which arose ds0 intheMadras High Court, of Kaslasam Pillad

v, Natarajo Thambiran. (1) To this judgment their Lordships.
will haye to refer further later on.

1t is also to be remembered that 'a “ trust " in. the sense in
which the expression' is used in English law, is unknown in
the Hindu system, pure and simple (J. G. Ghosg' “ Hindu
Law,” p. 276), Hindu piety found expression in gifts to
idols and images consearaied and inddled in temples, to
religious institutions of every kind, and for all purposes
considered meritorious. in the Hindu social and religious
sysgem ; to brahmans, goswamis, sanyasis, etc. When the gift
wasto a holy person, it carried with it in terms.or by usage
and custom certain obligations. Under the Hindu law the
image of adaty of the Hindu pantheon is, as hasbeenaptly
called, a ““juristicentity.t'vested with the capacity. of receiving
gifts alll holding property. Religions inditutions, known
under different names, are regarded as possessing the same
“Jjuristic ” capacity, andgifts are made tothem eo nomine. In
many cases in Southern India, especially where the diffusion
of Aryan Brahmanism was essential for bringing the Dravidian
peoples under the religious rule of the Hindu system, colleges
and monasteries under the names of math were founded.
under spiritual teachers of recognized sanctity. ‘I'hese men
had and have ample discretion in the application of the funds
of the institution, but always subject to certain obligations
and duties, equally' governed by custom and usage. When.
the gift is directly to anidol,or a tempie, the seisin to complete
the gift is necessarily effected’ by human agency., Called by
whatever name, he is only the, manager and custodian of
the idol or the institution. In amost ev.ey case lle is given
the right to a part of the usufruct, the mode of enjoyment
and the amount of the usniruet depending again on. usage
and custom. In no case was bhe property conveyed ito or
vested i him, nor is 1le a “ trustee ”* in the English sense of
tho term, although in view of the obligations and duties
resting on him, he is answerable as atrustee in the genera
sense lor mal-administration,

() I. L. R. 83 M. 265.
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’ !
J.C. The conception of a trust apart from a gift wag introdu"ped

1921 in , India with the esta‘bhshment of M.odem rule. And 1ﬁ _13

V\QF?JfHI for this reason that in many documents of later tlmes in parts

Tmrrua  Of the countrv where Mahommedan influence has been pre-
Bavveanz dOminant, such as Upper Indiaancl the Carnatic, the-expression
Avvar.  wakf is used to express dedication.

But the Mahommedan law relating to trusts differs funda-
mentallv from the English law. It owes its ¢ .EEL—_ to a rule
laid down by thel rophet of ISld"n and means ~ the tyjng
up of nro ert |nthe ownershlp of Godthe Aimf hl an the

devotion of the profits for the benefit of human beings.”

When once it is declared that a particu.lar property is -wakf,

or any such expression is used as implies waki, oL the @o_r

of the docu.ment shows, as in the case of Jewan DOSS Sahu V.
_Shah Kubeeruddin (1) that a dedwatlOn to ploUS or charitable
purposes is meant, the right of the wakif is extingllished and
"h— ownership is  transferred to the Almighty, The donor
“Ipnay nanle an any lneritorious object as the I‘eclplent of the
benefit. The manager of the wakf is the mutawalli, the
governor, superintendent, or curator.  In Jeoan Doss Sahu’s
Caxe (1) the Judicial Committee call’ him, * procurator.”
That case related to a khankah, ,a Mahommedan institution
analogous in many respects to a math where Hindu religious
instruction is dispensed. The head of these khankhas, which
exist in large numbers in India, is called a sajjadanishin.
He is the teacher of religious doctrines and rules of life, and
the manager of the institution wl"(;. the administrator of its
charities, and has in most cases 2 largerinterest in bhe usufruct
than an ordinary mutawalli, ‘But  neither the ‘sajjadanishin
nor the mutawalli has any rlght ill: the proper,.ty belonging to
the wakf ; the property is not vested in him and h.eis not a
‘“trustee " in tho technical sense

It was in view of thiz fundamental difference between the
juridical .conceptions on which the English law relating to
trusts is based and those which lorrn the foundations of the :
Hindu and the Mahommedan systems that the Indian
Legislature in enacting the Iridian 'lI'rusts Act (II. of 1882)

(1) (1840) 2 Moo. 1. A. 390.
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delibéfaJtély exempted from its scope the rules of law applicable  J.c.
to wakf and Hindu religious endowments.  Sect. | of that 1921

Aot after declaring when it was to come into lorce and the Vibvs
areas over which it.should extend “in the first instance, %ﬁ?&ﬁfj
lays down, “but nothing'herein contained affects the rules 5, °
of Mahommedan law as to wakf, Or the mutual relations -A¥var.
of the members of an undivided family as determined by any
customary or personal law, or applies to public Or private
religious or charitable endowments, , . .. Sect. 3 of the
Act gives a definition of the word * trust " in terms familiar
to English lawyers. It says: “A ‘t,rust’' is an obligation
annexed to the ownership of property, and arising out of a
confidence reposed in and aocepted by the owner, or declared

and accepted by him, for the benefit of another, or of another
and the owner; the person who reposss or dedares the con-
fidence is cdled the 'author of the trust’; the-person who
accepts the confidence is called the (‘brustee"; the persoll
for whoee benefit the confidence is accepted is called the
“ beneficiary ’; the subject-matter of the trust. is called
‘trust-property , or 'trust-money "; the' beneficial interest '
or ‘interest' of the beneficiary is his right against the trustee
as owner of the trust-property ; and the instruraent, if any,
by which the trust is declared is called the "instrument of
trust." " '

In, this connection it may be observed that in the case of
jlluhamnuul Rustam Ali v. Mushtag Husain. (1) the dedication
'was of specific property rcreated by an instrument called a
“ trustee-namah."” Lord Buckmaster, delivering the judg-
merit of the Board, dealt thus with the objection as to the
validity of the document: "It is argued;" szid the noble
lord, “that the "trustee-nama' must have dealt with an
interest, in immovable property, for otherwise the trustees
could have no right to maintain the suit; and such an argu-
ruent at first sight makes a strong appeal to those who are
accustomed to administer the English law with regard to
trustees. It needs, however, but a slight examination to
show that the argument depends for its validity upon the

(1) (1920) L. R. 47 1. A. 224,
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assumption that the trustees of the wakf-nama in the present
case stand in the same relation to the trust that trustees to
whom property had been validly assigned would stand 'over

here.  Such is not the cae.  The wakf-nama itself does not

purport to asign property to trustess.n

In 1810 in the Bengal Presidency, and in 1817 in the Madras
Presidency, the. British Government had assumed control
of all the public endowments and benefactions, Hindu and
Mahommedan, and placed them under the charge of the

respective Boards of Revenue. In 1863, under certain

influences to which it is.unnecessary to refer, the Goverllment
considered it expedient to divest itself of the charge and
control of these institutions, and te place them under uhe
management of their own respective creeds. With this
object, Act XX. of 1863 was enacted; a system of Committees

was devised to which were trandferred the powers vested

in Government for the appointment of "<managers, trustees
and superintendents”; rules were enacted to ensure proper
management and, 'to empower the superior court in the
district ,to take cognizance of allegations of misfeasance
against the managing authority. Their Lordships are not
giving a summary of the Act, but indicating only its general
features. The Act contains no definition of the word
“trustee "; it uses indifferently and indiscriminately the
terms ‘“ manager, trustee or superintendent,” clearly showing
that the expressions were used to connote one and the same
idea of management. After the enactment of 1863, the
Committees, to whom the endowments were transferred, were

vested, generally speaking, with the same powers as the
Government had possessed before in respect of the appoint-
ment of ‘‘ managers, trustees or superintendents."

Art. 134 of Soh. I. to the Indian Limitation Act (IX. of 1908)
.is in these terrns: "To recover possession of immovable
property conveyed or bequeathed in trust or mortgaged and
afterwards transferred by the trustee or mortgagee for valuable

'...consideration," the period prescribed for the institution of

thesuit is twelve years  from the date of trsndter.” In the
old Act, XV. of 1877, the words were "'purchased from the
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trustee or mortgagee’ The 'alteration was made with the

object of incduding permanent leasss in transactions of the
character contemplated in the article.

Art. 134 is, as pointed out in Abhiram Gosuiami's Case (1),
controlled by s. 10 of the Limitation .Act, which runs thus:
“ Notwithstanding anything hereinbefore contained, no suit
against a person in whom property has become vested in
trust for any specific purpose, or agang his legd represents-
tives or assigns‘ (not béing assigns for valuable consideration)’,
for the purpose of following in his or their hands such property,
or tﬁhe proceeds thereof, or for an account of such property
or proceeds, shall be barred by any length of time." The
lariguage of s. 10 gives the clue to the meaning and applica-
bility of art. 134. It clearly shows that the article refers to
cases of spedific trust, and relates to property “ conveyed in

trus." Nether under the Hindu Law nor in the
Mahommedan system is any property "conveyed" to a
shebait or 'a mutawalli, in the case of a dedication. Nor is
any property vested in. him; whatever property he holds for
the idol or the institution he holds as rnanager with certain
beneficial interests regulated by eustom and usage. Under
the Mahornrnedan Law, the moment a wakf is created all
rights of property pass out of the wakif, and vest in God,
Alrhighty. The curator, whether called mutawalli or sajja..
danishin, . or by any other name, is merely a manager. He
is certainly not a "trustee" as understood in the English
system.

In Sammamilu: Pandara v, Sdlagrpa ()het.ti (2) ,the position
of the superior in relation to the properties of the math was
laid déwn in terms wWhich have an important bearing 0On the
present case. The learned judges say there: “ The property
is in fact attached to the office and passes by inheritance to
no one who does not fill the office. It is in a certain sense
trust property; it is devoted to the maintenance of the
establishment, but the superior has large dominion over it,
and is not accountable for its manegement nor for the expe:ndi-
ture of the incor.ae, provided he does not apply It to any

(1) (1909) L. R. ;36 1. A. 148, {2) (187%) I. L. R. 2 M. 17

o
e
®
@
@
a
©

2

5

§

e

ST RIS R




316 INDIAN APPEALS, [L. R,

J.C. purpose other than what may fairly be regarded as in further-
1921 ance of the objectaof thelnstibution. Acting for the whole |

VIVYA jnstitution he may contract debts for purposes Qonnected.

Varurni . . .
Tuirrea  With his mattam, anddebts so contracted might be recovered

Bazveny 1TOM the mattam property and would devolve as a liability
AYvar. o1 his successor to the extent of the assets received by him.'
The origin and nature of these maths were again congdered
at great length .in aicase which arose inn the same Court in
1886. In that case (Giyana Sambandha v. Kandasami (1))
the learned judges pronounced that the head of theinstitution
held the mattam under his charge, and its endowment i
trust for the m-aintenance of the math, for his own support,
for that of his disciples, and for the performance of religious
and other charities In connection therewith according to
usage. An almost identical question came up for considera-
tion il 1904 in \dyapurna v, \udyanidhi (2) dready' referred
to. In that case the learned judges, after an' elaborate
examination '0f English institutions which’ they conceived
to be analogous to Hindu .maths, came to the'. conclusion
that whilstadharmakarta of,a temple who has specific duties
'to perform might be regardedas a .trustee, the superior of 'a .

math is not atrustee but a * life-tenant.”

The same question in another form came up again for
consideration in 1909 before a Divisional Bench of the Madras
High Court in the case of Kailaesam Pillai v. Ntitaraja
Thambiran. (3) The learned judges before whom the point
arose considered that the view taken in ,\Midyapurna V.
Vidyallidhi (2) was in conflict with that propounded in the'
two earlier cases (4) and referred the question to a Full Bench.
... ' The referenee Was in these terms: ““ Does tho head of a math
hold the properties constituting its endowment as a life-tenant
or as a trustee ? "

The officiating Chief Justice expressed his opinion in the
followingterms: ™1 think, then; that it cannot: be predicated
of the head ofa math, as such, that he holds the properties

(1) (1887) L L. R. 10 M. 375. (4 1.L.R 2M 175 I. L. R.
@ I. L. R-.27 M. 435. 10 M. 375.
(3) 1. L. R. 33 M. 265.
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constituting its endowments as a life-tenant or as a trustee. J. C.

'i'he incidents attaching to the properties depend in each 1921
case UpOll the conditions on which they were given, or which Vipya
VArvTHI

may be inferred from the long-continued and well-established  payrrm,
usage and custom of .the institution in respect thereto.” B-wg;sucr
Wallis J. substantially agreed in thisview. Sankaran Nair J. Avvar.
pointed out that, ill the case of these maths; ." Any surplus

that, remains in the hands of the pandara sannadhi, he is

expected to utilise for the spiritud advancement of himsdf,
his disciples or of the people. But his discretion in this
matter is unfettered. He is not accountable to anyone and
he is,110t bound.to .utilise the surplus. He may leave it to
accumulate.” And he further ,added; It is dso true in
my opinion that he is under a legal obligation to maintain
the math, to support' the disciples and.to perform certain
ecromonics which areindispensdble. That will be orily a
.charge on the income in his hands and does not show that
the. surplus is 110t at his disposal." 111 the result, he was
of opinion "that in the absence of any evidence. to the con-
trary, the pandara sannadhi (the superior) as such is not a
trustee. He is not also a life-tenant for the reasons already
stated.” All three judges agreed in thinking that if any
specific property was specifically entrusted to the head for
specific purposes he might be regarded as a “‘trustee” with
regard to that property; but that in the absence of any
such evidence the superior was 110t a trustee in respect of
any part of the endowment.

The point carne up fer discussion again in a concrete form
in 1913 in nutluusarnier v. Sreemethanithi (1),\vhere the
exact point for decision was the question of limitation. .The
facts which gave rise to the litigation were almost identical
with the present €sse helowe their lordships, with this differ-
ence, that the suit there was brought by the head of the'math
to recover possession of the leased properties. Miller J.
stated thus the question for determination : ““ The principal
question, a question which arises in both the appeals,';is
whether the suit is barred by limitation. It is conceded

(O 1. L. R. 38 M. 360
VoL. XLVIIIL, y
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3 J.C. for the appellants that the lease isin excess of the powers of
12 the matathipathi, and their contention is that the suit is,

\\A?Us;tu bajrred. because limitation must run from the date of the

Temrzs  Mlienation in 1872, the lease being void, or at the latest from

Barveas: [N€ death of Sukgnana Nidhi Swarniar in 1890.”

AYYAR, The learned ijudgos held in substance that there was no

' specific trust, that the' properties were given or endowed

] generally for the performance of the worship of the deities

( . ... in the math and other attendant duties and for the support
of the superior and hisdisciples; that alease granted by him
was valid for his life, and if adopted by his successor would
enure during his term' of. of.fice; but neither the original

alienation nor the subsequent adoption would create a bar'
§ by adverse possession.

) These cases dedl exclusively with the position of the superior
f of amath in relaion toits endowment. But there are some
others respecting the powers of the managers of religious
institut.icns generally. In Aahomed v. Gcnapat; (1) a lease
was granled Dy the dharmakarta of a temple;' and the suit
to recover ,theleased lands' was brought by his successor in
office. The defence was limitation, running from the date
of alienation. Shephard J. (Mut.tusami Ayyar-J. concurring)
held as follows: - “In the present case, though the plaintiff
may in point of time have 'suoceecledthe dharmakarta who
made the alienation, he does not derive his title from that
dharmakarta and is,therefore, 110t boundby hisacts, Subject
to the law of limitation, the suceessive holders of an office,
enjoying for life the property attached to it, are at liberty
to question the dispositions made by their predecessors '
(Papaya v. Ramana (2) ; Jamal Saheb v, Murgaya Swams (3) ;
Modho Kooery v, Tekait Ran: Ohumder Singh (4)}, and it is
equally clear that time runs against the successor who
challenges his predecessor’s disposition, not from the date of
the disposition, but from the date of the predecessor's death,
when only'the successor became entitled to poeecedon.
Accordingly, Raman Pujari having died so recently as 1885,

(1) (1889) I. L. R. 13 M. 277. (3) (1885) I. L. R. 10 B. 34.
(2) (1883) 1.1, R. 7 M. 85. (4) (1882) 1. L. R. 9 C. 411
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the plaintiff's suit cannot be barred by limitation." That
wasfollowed in Sathioname Bharati v, Saravanabagi Alnlnal.(l)
In that case the superior iscalled the "jnanager.”

In Chockalingam Pillai v. Mayandi Cheiiac (2) it was
conceded that ““ the manager for the time being had no power
to make a permanent diendion of temple property in the
absence of proved necessity for the alienation." But from
the long lgpse of time 'between the alienation and the challenge
of its validity, coupled with other circumstances, the learned
judges came to the conclusion that necessity may reasonably
be presumed.

From the above review of the general law relating to Hindu,
and Mahommedan pious institutions it would primal facie .
follow that an alienation by a manager or superior Dy whatever .
name called cannot be treated as the actofa "jrustee” to

whom property has been “ conveyed in trust” and who by

319
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1921

Vipva

VARUTH]
THIRTHA

'virtue thereof has the capacity vested in him which is possessed |

by a ‘“ trustee" in the English law, Of course, a Hindu or
a Mahommedan may “ convey in trust" a specific property
to a particular individual for a specific and definite purpose,
.and place himself expressly under the English law when the
person t6 Whom the legal ownership is tramsferred would
become a trustee in the specific sense of the term.

But therespondente rely on three decisions of the Iridian
Courts in support of their contention that persons holding
properties generally for Hindu and Mahommedan religious
'purposes are to be treated as  trusiees.”” The first is a
decision of the Bombay High Court in Daiiaqiriv . Dattatraya. (.3)
The facts of -that case were peculiar. Tlle math 'there was
an old one and the dedication was recognized and conlirrned
by the Mahratta Government. The village was granted to a
holy ascetic for the maintenance of a charity attached to
the math; the governance went by succession to the disciples
of the garu (the spiritual preceptor OF head). 111 1871 the
village was divided between two disciples’ Shivgiri and
Shankargiri, in equal moieties, and each held his half separately

(1) (1894) I In B. 18 M, 268. (2) (1898) |. L. R. 19 M. 485,
' (3 1. L.R. 27 B. 363.
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J,c  from the Od18%. It the same year one of them, Shankargiri,
1921 soldthelandsin dispute.tothedefendant. 111 1897 Shankargiri
,‘XE&;I obtgined aﬁ_sanad from Government under. Act I1. of 1863
Tamrza  deCAing him to be the absolute owner of his'share. He
BALS-S Am‘died in August. 1897, after appointing the plaintiff as his
Ayvar.  successor, Who in 1898 brought an action to recover possession
of the alienated lands o011 the ground that Shankargiri had NO

power t0 dienate them as they weredediested property.

The defence wasfirstthat the sanad had altered the character

of the property,' and secondly that the, suit was barred. The

lower appellate Court found that thelands in suit were private
alienable property' and that consequently the action was

barred. The first finding was strongly- challenged. by .the.

. plaintiff's counsel on second appeal. He contended that as
it was dedicated property its holders from time to time

“could not dlow the Government to treat it as private
property.” The, learned judges of the High' Court refrained
frOID 'deciding that point; and confined their attention solely
to the question of limitation. 'lI'ney proceeded to deal with
the case, as they expressly say, “on the hypothesis that
the lands in suit were hele by Shivgiri and Shankargiri as
heads of the math and as trustees therefor.” On that hypo-
", ,,thesis the conclusion at which they arrived was inevitable.

The pogtion of thshead of the math in elation to its property
under the Hindu law, custom and practice, was 110t con-
sidered’. he was simply assumed to be a trustee. The pith
of the judgment consists in the following words: ‘“ We have
then here a suit to recover possession of immovable property
conveyed in trust and afterwards purchased from the trustee'
for a waluable consideration.” *“ Conveyed in trust" is
hardly the right expression to apply to gifts of lands or other
property for the general purposes of @ Hindu religious or
pious institution. The learned judges relied on the two
decisions of the Allahabad and Calcutta High Courts to which
their Lordships will presently refer. The case, however, was
practically decided on the exposition of the law in the case of
S. Mary Maqdalen, Oxzford v. Attorneu-General. (1) With
(1) (1857) 6 H. L. C. 189.
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respect to it they say as follows: ‘111 further support of this
conclusion we would also refer to the already cited case of
0i. Mary Mogdalen, Ouford v Atlorney-General (1), . fox
though it is a decision on the English statute, still it contains
many points of resemblance to the present, and furnishes
us with the clearest exposition of the law applicable to cases
of this class. Wc propose to refer to that case in scree detail”
as it probably is not within the reach of most mofussil Courts
in this Presidency.” They set out the provisions. of ss. 2, 24
and 25 of Will, 1V. o 27, and then add “ the section (s 25),

“it will be seen, corresponds more or less with our arts. 134
and 144 and s. 10 of the Limitation Act." Speaking with
respect, it seems to their Lordships that the distinction
between a specific trust and a trust for general pious or

religious purposes under the Hindu and Mahommedan law

was overlooked, and the case was decided on andogies dravn
from English law inapplicable in the main to Hindu and
Mahommedan institutions. That case.can hardly be treated
as authority in the decision of the present controversy.

The case of Narayan v. Shri Ramchandra (2) only followed
the view expressed in Datiagirs v. Dctttatraya. (3)° But the
facts, when examined, show -4 marked difference in the legal
position .of the parties in the two cases. The mulgeni lease
under which 'the defendant 'claimed title was granted in 1845,
and the suit to set it aside was.brought somewhere in 1.899.
Repeated attelnpts were made by successive managers of
the temple to obtain enhancement of rent, but the suits
were invariably, withdrawn. There was thus clear acquies-
cence on the part of successive Inanagers in the validity of
the transaction. The case fell within the principle of
Chockalingam Pillai's Case (4), and might, 'well have been
decided without disturbance of Hindu Law or usage.

The second decision relied upon in support of the
1eSpondents’ contention isthe caseof Behari Lall v. Muhammad
Mutta,ki (5), which related to a Mahornmedan shrine. The

(1) (1857) 6 H. L. C. 189, @ 1 L. R
(2) (1903) I. L. R. 27 B. 373. @ 1 L. R
(5) 1. L. R. 20 A. 482.

27 B. 363.
19 M. 485.
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origin and history of these shrines ordurgahs, as they are
cdled, is described ‘compendioudy in the judgment in Piran
Bibi v. Abdul Karim. (1): “ The sajjadanishin has certain
spiritual functions to perform. He is not only a mutwali,
but also & spiritwal preceplor, Ie is the curator of the
durgah where his ancestor is buried, and in himis supposed
to continue the spiritua line (slslla). As is wel known,
these durgahs are the tombs of celebrated dervishes, who
in their lifetime were regarded as saints. Some ofthese men
had established khankahs where they lived and their disciples
congregated. Many of them never rose to the importance
of a khankah, and when ,they died their mausolea became
shrines or durgahs. These dervishes professed esoteric
doctrines and distinct systems of initiation..... The preceptor
is called the pir, the disciple the murid. On the death of
the pir 'his successor assumes the privilege of initiating the
disciples into the mysteries of dervishism or sufism. ~This
privilege of initiation, of making murids, of imparting to
them spiritual knowledge, is one of the functions which the
sgjjadanishin performs or is supposed to perform.  The
endowment is maintained by grants of land to the shrines
by pious Mosems. 'The head of the institution, like that,
of a khankah, is called a sajjadanishin. The governance
(towliat) of the endowment is in his hands; he is a mutawalli,
with' the duty of imparting spiritual instruction to those
who seek it. The property of the 'shrine' is wakf :' tied up
in the ownership of God.' ” The appointment of the sgjja-
danishin is regulated by usage and practice. This is referred
to In the same judgment : " Upon the death of the last
incumbent, generally on the day of what is called the siup1
or tej a ceremony (performed o11 the third day after his decease),
the fakirs and murids of the durgah, assisted by the heads
of neighbouring durgahs, instal a competent person on the
guddi; generally the person onossi1 is the son of the deceased
or somuebody nominated by him, forhis nomination is supposed
to carry the guarantee. that. the nominee knows the precepts
which e is to cemmunieste to. the' disciples. . In some
(1)(1891) 1.L. R, 19 C. 203, 220, 222.
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instances the nomination takes the 'shape of a formal instal-
lation by the electoral body, so to speak, during the lifetime
of the incumbent."

The duties in connection with the “ shrine" apart from
giving spiritual ingtruction, consist in the due observance Qf
the annual ceremonies at the tomb of the Saint, the distribu-
tion of charity at fasts and festivals, the celebration of
the birthday of the Prophet and the parformsnoe of other
rites and ceremonidsprescribed either by the rdigious law
or by usage and practice. Ordinarily speaking, the sgjja-
danishin has a larger right in. the surplus income than a
wutawalli; for so long as he does not spend it in wicked living
or in objects wholly alien to .his office, he, like the mahant
of a Hindu math, has full power of disposition over it.

In Behari Lail v. Muhemmad Mutiaks (1), .the plaintiff as

Sgjadanishin sued to set asde certain mortgages executed

by his predecessor in office, and dated his cause of action
from, the time he was appointed as sajjadanishin, The
learned judges, on a misconception of the rules of the
Mahommedan law and of the judgment of their Lordships in
Jeuxui Doss Sahoo v, Shai: Kubeeruddeen (2), held that the
sgjjadanashin was a “ trustee.” One judge held that the
suit was barred either under art. 134 or art. 144; the two
others held that art. 134 was applicable as the mortgages
were ‘created by a “trustee.”” Their Lordships have to
differ from that conclusion. In their opinion this ease 'vas
not, in view of the considerations set forth above, correctly
dacided, .

XAs regards the third case, Nilmony Singh v. Jagabandhu
Roy (3), the suit was brought by the plaintiff as the shebait
of a Hindu idol to set aside a dar-mukarrari pobtah, executed
in respect of certain of the dnbottar lands by two ladies who
acted as shebaits during his minority. .He alleged that he
became entitled to sue for possession of the alienated lands
¢n his a.ppointrnent to the office of shebait by a decree of the
Court. The material defence was t.hat the claim was barred.

(1) 1. L. R 20 A. 482 (@ 2 Moo. I. A 3%0.
(3) 1. L. R. 23 C- 536.

J. C.
1921

A
Vipya
VARUTEI
THIRTHA
V.
BaLysami
AYYAR.

o
@
o
®
ki
®
@
®
o
@
o
8
®

&




324

J C
1921,

—
VIDYA
VARUTHI
THIRTHA

V.
Bavusam:
,AYYAR.

23

[:NDIAN APPEALS. (L. N.

It should be observed that the dar-mukarrari was created in
1857 .and the suit was brought after 1,888. In the judgment

of the High Court the words shebait and trusteeare usedas
synonymous and convertible térms | the éxpression is. always
“shebait or trustee." 'Probably, the, fact that. the. shebait
has duties and obligations in connection with the dedication,
influenced the employment of the word "jrustee" in a
general sense. Mr. Mayne uses the expression in the same
general sense to connote the same idea. That the 'learned
judge did not regard the shebait as a trustee in the specific
sense may be inferred from his indecisive conclusion as to the
application of art. 134 to the plaintiff's claim. It is quite
clear, however, that the legal position of a shebait is quite
different from that of a trustee to whom specific property is
“conveyed "’ all a specific trust. In Prosunmo Kwmari Debya
v. Golab Ohand Baboo (1), where the question. for determination

was Whether a particular transaction chalenged as invdid

had ‘been enteted ints for such necessity as would make it
binding on the dedication, Sir Montague E ..Smith, in deliver-
ing the judgment of the Board, scrupulously a/voided the
use of the confusing word ‘ trustee.” Dealing with the
powers of the shebait, he said as lollows : ‘' But notwith-
standing that property devoted to religious |Jurposes is,
as a rule, inalienable, it is, in their Lordships opinion,
competent for the shebait of property dedicated to the worship
of an idol, in the capacity as shebait and manager of the
estate, to incur debts and borrow money for the proper
expenses of keeping up the religious worship, repairing the
temples or other possessions of the idol, defending hostile
litigious attacks and other like objects. The power, however,
to incur such debts must be measuredby the existing necessity
for incurring them. The authority of the shebait of an
idol's estate would appear to be in this respect analogous. to
that of the manager for an infant heir as defined in a judgment
of this Committee delivered by Knight Bruce L.J.

Itisonly in an ideal sense that property can be said to belong
to an idol; the possession and management of it must, in

(1) (1875) L. R. 2 1.- A, 145, 131
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the nature of things, be entrusted to .somepersones shebait
or manager. It would seem to follow that the person sq
entrusted must of necessty be empowered to 'do whatever
may be required for the service of the idol, and for the benefit
and preservation of its property, at least to as great a degree
as the manager of an infant heir. If this were not so the
estate of the idol might be destroyed or wasted and its worship
discontinued for want of the necessary funds to preserve and
mainbain them.’

The identical question relating to the powers and position
of a shebait was again before the Board in Abhiram Gosuximi:«
Case(1) already referred to. W.ith regard' tq the powers of
the sheba.it, their Lordships say as lollows: ‘ The second
question is whether, thisbeing so, the mahant had power to
grarit 4 mukarrari pottah of the mauza, It is wdl settled
law that the power of the mahant to alienate debottarpro.

perty is, like the power of the manager for an infant heir;":

limited to cases of unavoidable necessity: Prosunno Kumari
Debua v. Golab Chomd, (2) In the case of Konurur Doorgomaih.
Roy v. Ram, Chunder Sen (3) a mukarrari pottah of debottar
lands was supported on the ground that it was granted in
consideration of money said to be required for the repair
and completion of a temple, for which 110 other funds could
be obtained. But the general rule is that laid down in the
case of JMaharanee Shibessouree Debia v. Mothooranatb
Acharjo (4), that apart from such necessity ‘ to create anew
and fixed rent for all time, though adequate at the time, in
Jieu of giving the endowment tha benefit of an augmentation
of a variable rent from time to time, would be a breach iof
duty : .in -the mahant. There is 'No allegation that there
were any special circumstances of necessity in' this oase to
justiiy the grant, of the ‘pottali of 1860, which on ‘the most
favourable construction enured only. for the lifetime of .the.
grantor, Pranananda, who died in 1891, or of the pottah of
1896, which, at best" could only bhe deemed operative during
the lifatime of Raghubananda, who died in 1900.”

@ L. N, 361, A 148, 165, (3) (1876) L. B. 4 I. A. 52.
@ L R 21A 145 (4) (1860) 13 Moo. 1. A. 270, 275.
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The question came up again for consderaion by the Board
in the. case of Palaniappa Ghetty v, Dewvasikanony Pandara. (1)
The suit was instituted by the head of a math to recover
possession of certain land which formed part of the endow-
ment of a Hindu temple attached to the math, and had been
granted by his predecessor to the defendant by a perpetud
rent-free lease in consideration of a small sum of money paid
at the time. The contention in that case was that the
alienation was for the benefit of the institution ; that con-
tention was overruled, and the decision proceeded on the
basis that the shebait was only a manager. Lord Atkinson,
delivering the judgment of the Board, further added: * Three
authorities have been cited which establish that it is a breach
of duty on the part of a shebait, unless constrained thereto

by unavoidable necessity, to grant a lease in perpetuity of
debottar lands at a fixed rent” however adequate that rent

may be at the time of granting, by reason of the fact that
by this means the debottar estate is deprived of the chance
it would have, if,the rent were variable, of deriving benefit
from the enhancement in value in the future of the lands
leased." In that case the leased lands were situated in the
street of a village; here they are in the town of Madura.

Reverting then tothe judgment in Nilmony Singh’s Case (2),
their Lordships think that the .expression o trustee’’ was
loosely and, speaking with respect, wrongly applied to the
shebait in order te bring, the ,case Hllder art. 134, It is to
be observed that in none of the three cases .wg;s.'bhe.re‘ any
examinat.ion of ‘the laws and usagesgoverning the respective
institutions, or of the Madras decisions, iiz which the subject
had been elaborately considered.

In the present case the character of the endowment in
relation to the superior .is proved, beyond contradiction. It-
has been found concurrently by both the Courts in India
that the endowment was held by the .defendanf NoO. 26 o1
the, general purposes of the inst.itutdon. Considerable stress
was laid o11 behalf of the respondents on the entry in the
Inam Register that the dedication was for a specific purpose-

(1) (1917) L R. 44 L. A. 147, 155, 166 (2) L Lo R 23 C. 536,
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namely, the worship of the idol. The Inam proceedings J. 0
did not create any dedication. They were instituted simply 1921
with the object of .investigatdng trtles to. hold lands revenue- Viova
free as beonging to valid endowments  The gifts were made o
long. before the Inam proceedings by the Hindu kings or BAL:;-S -
chiefs who then. held the country. The purposes of the Avvaze
dedication ‘must. therefore. be gathered from established
usage and practice, and that has been found by the Courts )
in India, Again, “valuable consideration" formsthe essence
of both s. 10 of the Limitation Act and of art. 134 of Sch. I. 6
Even, if this were a specific trust,  which it is 110t it would o
he ridiculous to hold that the rent reserved in the grant to ,
the second plaintiff was *“ valuable consideration." @
In. the Courts below the plaintiffs rested their claim mainly, )
if not entirely, o11 art. 134. Before the Board an alternative °
2@

argument has been advanced. It is contended that the

second plaintiff acquired the title he is seeking to oetablish
by twelve years’ adverse possession under art. 144. That
article declares that for a suit * for possession of immoveable
proper-ty or any 'interest therein not hereby (i.e, by the
schedule) otherwise specially provided for" the period of
limitation is twelve years from the date when the possession
of the defendant .became adverse to the plaintiff. In view
of the argument it is necessary to discover when, according
to the plantiff, his adverse posesIon began, He was let-
int.o possession by mahant No. 1 under a lease which pur-
ported to be a permanent lease, but which under the law
could endure only for the grantor’s lifetime. According to
the well settled law of Jndiu (apart from the quest.ion of
necessity which does not here arise) a mahant is incompetent
to create any interest in respect of the math property to
endure beyond his life. With regard to mahant No. 2, he
was vested with a power similarly limited. He permitted
the plaintiff to continue in possession and received the rent
during his life. The receipt of rent was with the knowledge
which must be imputed to him that the tenancy created by his
predecessor ended with his predeesssor's life, and can, there-
lore, only be properlv referable to a 'new tenancy created by

'.0»@@
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himsdf. It was within his power to continue the tenancy
during his.life, and in these circumstances the proper inference
is that -it was so continued, and consequently the possession
never became adverse until his death.

'I'nere is one other point whichdesetves notice. The
administration of the second mahant lasted until 1906. In
1905, however, the .math went under the management of
the Dewan of the Mysore State, under a power of attorney
granted by the rnahant arid his. successor, who may c¢on-
veniently be designated as mahant No.3. Certain .persons
to whom ithe second plaintiff had sub-leased the lands for
ten. years thereupon obtained from the Dewdl during the
currency of their term a lease for seventeen years. It isa
direct lease from the Dewan as holder of a power of attorney
from mahant No. 3. The lessees thereunder have been in

possession for some years prior to this suit, and the object
of the present action is not to keep the plaintiff in possession,
but to eject these possessors, who hold under atitle proceeding
from the Dewan and mahant No.3, and to upset the act of

administration of mahant No.3, on the ground of rights
acquired adversely to the math by lapse of time during the
incumbency of mahant No.2.

For the foregoing reasons their Lordships are of opinion
that neither art. 134 nor art, 144 applies to this case; that
the plaintiffs have acquired no title under either of those
articles: that the judgment and decree of the High Court
of Madras must therefore be reversed, and the order of the
Subordinate Judge dismissing the suit restored with cogts
here and of the appellate Court.

Their Lordships will humbly advise His Majesty accordingly.

Solicitors for appellant : T. L. Wilson & Co.
Solicitor for respondents: H. S L. Polak.
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THE MOSQUE KNOWN AS MAS]IDB ]. C.-
SHAHID GANJ AND Otyers . . . JAPPELLANTS. T4
AND M:‘;z.

SfFIIROMANI  GURDWA'RA PARBAND-
'BAR COMMITTEE, AMRITSAR, AND } RESPONDENTS,

ANOTHER
.ON APPEAL FROM THE HIGH COURT AT LAHORE.

Limitation-s-Property made waqffor purposes of mosque-Adverse
possession by Sikhs-s-Claim [or declaration of right fo worship in
mosque-s-Ap-plioability Of period of limitation-s-Suits agaias! Muslim.
institutions as artificial persons incompetent-Res judicata-s-:
Indian Limitation Act (IX. of |908) S. 28; art. 144-Sikk Gurd..
uiaras Act (Punjab 4c¢t VIII. /1925) s. 37

@ceco-@gog@gee o o

It is impossible to read into the modern Limitation Acts any
exception for property made wagf for the purposes of a.mosque,
whether the purpose be merdly to provide money, for the upkeep

and conduct of amosque or to provide asite and building, Where,
therefore, property which had originally' consisted of a mosque
and adjacent land, dedicated in A.D. 1722, Irad been possessed'
by Sikhs adversely to the wagf and to all interests thereunder
for more than twelve years, the right of the mutawali to possession
for the purposes of the wagf came to an end under art. 144 of
the -First Schedule to the Limitation Act, 1go8, and the title

tderived under the dedication from the settlor or wakif became
extinct under s. 28 of that Act. .

Abdur Rahim v. Narayar; Das Aurora (1922) L, R. 50 1. A, 84,
referred to.

The individual character of the right to go to a mosque for
worship mattered nothing when, the land was no longer wagf,
and was no ground for holding' that a person born. long afterthe
property had becomeirrecoverable could enforce partly or wholly
the ancient dedication.

Suits cannot competently be brought by or against Muslim
instrtutions as artificial persons in the British ludianCourls.

Shankar Das v. Said Ahmad (r884) No. 153 P. R.; finda
Ram v. Musain Bakheh (1814) N&. 49 P.R.; and Maula Buk)zsh
v. Hafis-ud-dn» A. |. R. (1926) Lah. 372, referred to.

Held, further, that the suit. brought in 1935 .by a number of
persons claiming (inter alia) a declaration that the suit property
was a mosgue in which they and al followers of Islam had a
right to worship. and an injunction to restrain any interference.

& &6 © 6 65 © &€ 8

* Present ; 'LORD THANKERTQN) LORD RUSSELL OF KILLOWEN, SIR
GEORGE RANXKIN, |l.oRD JUSTICE GODOARD, and MR. M, R. JAYAKAR,
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]. G, with thelr so doing, was esmeluded on the general principle Of
res judicata by a decision ina suit brought in, 1855 by a person
’1310 claiming as mutawali torecover the property for the purpeses
MASIO of the wagf.: and aso under s. 37 of the Sikh Gurdwaras Act,
. SHAHID 1925, by the decison of the Sikh Gurdwaras ,Tribunal rejecting !
fMGm a petition “on behdf of the Mohammedans’ daming that tbe |
iosQuE land and property were dedicated’ for a mosque, and did not I-
'SHIROMANI belong to the Sikh gurdwara, There mere circumstance that q
GURDWARA the plaintiffs in the present suit of 1935 had not chosen to seek
%?:Q:‘f,i‘;x recovery of the land in dispute, but asked for relief in the forms
Amnm’ of declaration and injunction, did not avail to enable_ t_hem to
' litigate again the claim made by the person. as mitawali in 1855,

and the ground of the decision in that suit did not affect the

- Quedtion of res judicata.
Decree of the High Court affirmed:';

@ ApPEAL '(No. 9l of 1938) from a decree of the High Court
(January 26, 1938) which had affirmed a decree of the' District

Judge, Lahore (May 25 1936).
A 'structure which had been built asa mosque in Lahore was

dedicated in AD. 1422, but from about. 176z the building and
adjacent land had 'heen in the occupation and possession of

the Sikhs. In 1849, at the time of "the British'annexation, the

mosque. building and the property which had been dedicated
‘ therewith were in the possession of certainSikhs,. Mahants of a .
Sikh shrine (gurdwara), and the mosque building was used by
the custodians of the Sikhinstitution. In 1927, by notification

made pursuant to the Sikh Gurdwaras Act (Punjab Act VIII.

of 1925), the old mosque building and land adjacent thereto

were included as belonging to the Sikh gurdwara. Litigation

ﬁgx was brought before the Sikh Gurdwaras Tribunal in 1928 “on
L ““behalf of the Mohammedans," who claimed that the land and
property were-dedicated for a mosque and did not belong to the
G gurdwara. . The Tribunal held that the claim failed by reason
of adverse possession and previous decisions, -and in the result

the property and building were given into ,the custody' of the

defendants, and on July "7, 1935, the building was suddenly

demolished by or with the connivance of its Sikh eustedinns

under the influence of communal ill-feeling.

The suit oift of which the present appeal arose was brought

by eighteen plaintiffs, the first being the mosque itself, in the

sense of the site and building, suing by a next friend, and the
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,other plaintiffs, including minors and women, were personswho 3 ¢
claimed that they had' a right to'worship in the mosque. The o,

suit was brought against the Shirornani Gurdwara Parbandhak M:s;w

Committee and the Commuttee of Management for the notified Sauury
Sikh gurdwaras at Lahore, . who werein possession of the dis- Mogg]w_

puted property, and was for (inter aia) a declaration that the gurmeman:
buildingwas a mosque in which ,the plaintiffs and all followers Pﬁg:f}gﬁﬁx ‘
of Islam had a right to worship there, and a mandatory Comurrze,
injunction to reconstruct the building. » AmmRER.

The facts appear fully from the judgment of the Judicial o

Comrnittee,

The District Judge dismissed the suit, and his decision was
affirmed on appeal to the High Court (Y oung C.J.and Bhide J.,
Din Mohammad ]. dissenting).

€.

5@

1940. April 4,5,8and 9. L.P.E.PughK.C. and J. M. Pringle
fortheappellants. ' The'question is: ,Can the gopellantsmaintain
aright toworship in a particularmosque and on thesite of that
mosque, and in a new mosque on the same site,if they can get it
erected; is that suit hit by the .Limitation Act? It is con-
ceded that it cannot be argued that Mahomedan law is entirely
outside the Limitation Act. The appellants' case may be put
briefly thus: s 28 of the Limitation Act has 110 application,
because it 'only relates to a suit for possession ; the appellants'
have not brought a suit for possession, and are not obliged to
do so, and therefore they are not affected by s. 28. Their bare
right of suit as individual Mahornedans continues so long as
the. mosque is there, and is notdfected by their disuser or
their father:s or grandfather's disuse; their right is not in-
consistent with the-decision that the mosque now belongs to
somebody else. It is conceded that if a mosque be pulled down
and a'secular building erected in its place, that would attract
“the provisions of adverse possession, A masjid or mosque is a
juristic person owned by no one, perpetual) inalienable,
irrevocably dedicated) and 'has a sanctity and existence which
can never be destroyed, even if it falls into ruins, andis there-
fore not subject to any law of limitation based upon adverse
possession. [Reference was made to Vidya Varutbi Thirtha v.

B
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.Balusami Ayyar (1); PramaihaNatb Mullick v. Pradyummna
Kumar Mullick (2) ; and Hukum Chand v. Maharaj Bahaduy
Singh. (3)] Kanhaiya Lal v. Hamid Ali (4) makes it clear that

there cannot- be res judicata in respect of sacred property
unless the juristic person is represented. Kumaravelu Chettiar
vi Ramaswami Ayyar (5) shows that unless the procedure Of
the Code is followed and the suit'iS made a representative
one it cannot bind anybody but the actual parties. 'The
orders of the crimina court and the civil court againgt Nur

Ahmad (who indtituted the proceedings of 1855 as mutawali)
in his personal capacity are not governed by the principles
of res judicata against the appellants, nor is the decision of the
Sikh Gurdwaras Tribunal of any effect against them in a non-

representative SUit.  On the question once a mosque always a
mosque, see Court of Wards v. |lahi Bakhsh (6); Ballabh. Vas

v. Nur Mohammad (7); and Chidambaranatha Thambiran V.
Nallasiua Mwudaliar. (8) In the present case, whatever the
right that the Gurdwara may have in the property" it is subject
to the right of people to worship in the mosque, and by

desroying that mosque the Sikhs cannot take away that

,right; ,thisis not a suit about aright or interest in immovable

property, and therefore it does not come within art. 144 of the
Limitation Act.

1. M. Pringle followed, With regard to the question of the
title to the site of what was, until 1935, a mosque" it has been
held that where property is waqf circumstances can exist in
which that property ceases to be wagf, but there has been no
case where that has been applied to a property that is ear-
marked with the insignia of its dedication. This is property
which -prcolamgtedf to be the property of God ; 2 mosque
is.a building of a very distinctive character, it is jlist like'a
church, the analogy is complete, and this differentiates it from
other cases of wagfs, Thereis no evidence of exclusion, but

b

(n @92rn L., R, 48 1. A. 302, (5) (1933) L. R. 60 1. A. 278,

310- 12, 285, 291.

(2 (1925) L. R. 52 |. A. 245, 250. (6) (1912) L. R. 40 I. A. 18.

(3 (1933) L. R. 60 I. A. 313, (7) (1935) 40 C. W. N. 449.
321. 23. (8) (1917) 1. L. R. 41 Mad. 124.

(4) (1933) L. R. 60 I. A. 263.
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only of merenon-user, and such rnerenon:user does not carryas ~ J. ¢,
against the worshippers any loss of t.heirrights. The argument '940
isthat the House being God's House preserves God's possession Magho
of the ste. [Reference was made to Ameer Ali's Mahommedan Sux;o

Law, znd ed., val, i., p. 310j With regard to the Sikh Mosgus

Gurdwaras Act of 125, it is submitted that s. 30 clearly CON  Sgmomant

templates the possibility of the institution of a suit in ¢ertain Pig:f:g‘n“
HAK

circumstances. In the present case the appellants are Not Conmitree,
caught by the B&F in s 30 (h). Asto teefteet of the litigation M ™™
of r855, in order to find that it bindsthe ingtitution it must be
established that Nur Ahmad' was qudified to represent the
wagf ; it has not been. proved that he was competent to do 50.

li. U. Willink K.C. and Wallach for the respondents were
not called upon to argue.

VOL. LXVIIL] INDIAN APPEALS. '

May 2. The judgment of ther Lordships was ddlivered by

SR GEORGE RankiIN. Before 1935 there had stood for many
years to the south 6f what is now called the Naulakha Bazaar,
in the city of -Lahore, a structure having three domes and five
arches. which had been built as a mosque (#asjid) and which
retained, notwithstanding considerable disrepair, sufficient of
its original character to suggest, or even to proclaim, its
original purpose, 1t had a projecting niche (mehrab) in the centre

of the west wall such asis used in mogques SS the place from
which the imam leads the prayers, .Its dedication is no longer
in dispute, having beenestablished as of the year A.H. 1134,
or A.D. 1722, by the production and proof of a deed of d.edication
executed by one Falak Beg Khan. By this deed, Sheikh Din
Mohammad and his descendants were appointed .mutawalis.

The deed speaks of a school, a well and an orchard as being
an10ng the appurtenancies of the mosque, and gives the total
area of 'the dedicated property as three kanals and fifteen
rnarlas : but it is not now, necessary to ascertain with precision
the limits of the original curtilage.

No less well established than the dedication is the fact that
from about A.p. 1762 the building, together with the court-
yard, well and adjacent land, has been in the occupation and
possession of Sikhs. The occupation-of Lahore by the *‘ Bhangi

e
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J.C.  “Sardars” in 1762 wasthe commencement of Skh power in
this part of India.. Sikh-rule continued under Ranjit Singh,

1940
M:;;m who in 1799 established himself by force of armsas thelocd.
Suauo  ryler. It ended only in 1849. ten years after the death of

Ganyg o . .
Mo:Quz Ranjir Bingh, when the .Punjab, as a result of the second .

sumomann  SIKh war, became part of British India by annexation.’ At

pGURDW"“ some time during the Sikh domination, land adjacent to the
ARBREDRN . DHAK.

!
[ Commres; mosque building (hutto the north of what isnow theNaulakha
! ( avriTsAR - Bazaar) Decame the Site of a Sikh shﬁne (gurdiezam), and the
tomb. of a $ikh leader, named Bhai Taru Singh, Situated thereon
i\; was held in reverence: The land.i.which in 1 7z2 had been
i ‘dedicated to the purposes of a mosque; carne to be held and
I@ occupied by the. managers and custodians of the Sikh institu-
| tion, and the mosque building was used by them. .,Until about
|

Vel 50 years ago, part of the buildingwasused for the worship of
i the Granth Sehib or holy book of the Skhs.  Other partshave

been .used for secular purposes, being'let -,out to tenants, Or

o5 usedfor stéing chaff (bhusa) or holding rubbish, By 4 tradition

S

8 which cannot be ignored (though their Lordships are thankful
to be free of any duty to investigateitstruth) the land adjacent
(i to the building was regarded by the Sikhs as a place of martyrs
i (shahsd gans), it being' commonly held .among them that
I Bhai Taru Singh had on this spot suffered for his'religion at the

hands of Mudim rulers, and that. many .others, including
women and children, hadbeenexecuted here. Thus communal

ﬁ{@ feelingshave longbeen in a state' of tensionas betwaen Mudims

and 'Sikhs with 'respect to this magjid sbahid ganj. Itshistory
i , after 1460 is summarized in the trial judge's finding that ““this
i "mosque has not been used as a place of worship by Muslims'
7o ‘'since it came into Sikh possession and control™; in the
Chief Justice's statement that ‘‘there has been a complete
| “denial to' the' Mudims of al their right.s"; and in the
g language of. Bhide J. that ‘it is scarcely likely that the,
- ““Muhammadans would have been allowed-to have access to
“the building for any purpose whatever -during this period
‘(1760 to 18S3)." , These findings are not in any ‘way blunted
o by the consideration that a pious mutawali might properly
have let'parts of the wagf property to tenants, appropriat;i'ng
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the rents to the purposes of the wagf.: The'possession -of the 5. ¢. s
'Skhs has been hodgtile not merely to thedam of other persons 4,6 Y
to the office of mutawali of this.mosgue, but. hostile .to the = ®
waqf itself and all interests thereunder.. On the otherhand, it -ngn -
istrue that the building hes beenfrequently, and, indeed, has  Mosgus B
been generdly referredto as amosque by those whohave 'had  sumeas: .
its-custody, as well as by others, and that it retainedto the Sorowars ﬂ
end the outwardappearanceof amosque, Cowmtrrree, |‘
In r849, at the time of the British annexation, the, mosque AMRITSAR:
buildingand the property which had been dedicated therewith
were in the possession. of. certain Sikhs, .mahants 'of .the &
gurdwara. |t iS unnecessary to decide whether they held it .
under a revenue-free grant made to them by the Sikh authori- 2
ties, as it is certain that they held it and used it for their own
. purposes, and for the purposes of the gwrdurara as already
described, The facts are made plain by the action. taken to o
recover the property for the purposes of Idam soon after Sikh
authority .had given place to British. A criminal case brought )
in r8so by one Nur Ahmad 'claiming to. be mutawali, and pro- L
ceedings in the Settlement department, brought byihim in 8
1853, came t0 nothing, as he had been long outof possession. é

A civil suit with a like object was brought and dismissed in
1853. On June 25, 1853, yet another suit by Nu.r Ahmad was
brought in the Court of the Deputy Commissioner, Lahore,
. against the .Sikhs 'in.".possessioniof the' property: it was
dismissed 'by that officer on' November 14, 1855, by the
Commissioner on April 9, 1856, 'and, on further appeal, by :
the Judicial Commissioner on June 17" 1856. . (i)
In 1925the Sikh GurdwarasAct (Punjab Act VIII." of 1925)
was passed for the purpose of ascertaining what Sikh shrines
were in existence, and what property they owned : and of
1 vesting the management of such shrinesin certain committees
(and other bodies), This step had become' necessary to bring
to an end disturbances which had been caused by disagreement :
between different schools or sects among the Sikhs. On
December 22, 1927, by a Government notification, the old
mosque 'building and land adjacant thereto were included ‘as
belonging to the Sikh gurdwara .wShahid Ganj Bha: Taru
voL. LXVIT. S 6
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“Singh." Seventeen claims wete made by various .petitioners
to have rights therein." One, dated Marchg, 1928, was by
Mahant Harnam Singh. and others to the efect that the
property belonged to them personally and not to the institu-
tion of whigh they werethe head, Another, dated March 16,
1928, was by the .Anjuman Islamia of the Punjab ‘‘on behalf
"of the Mohafimedans, 'Jdaiming that the Jand and ;property
were dedicated for a mosque and did not. belong to the gurd-
wara. Both sets of chirnants falled Pfore the Skh Qurdwaras
Tribunal, whichdecidedon January 20y 1930, that the rnahants
possession had been held on account of the gwrdsuara, and that
the Anjumari's case faled by reason of adverse possession and
'previous decisions. No appeal was brought by the Anjurnan
-from the latter decision, but against the .forrner an apped
brought by the mahants was dismissed by the High Court on

'Qct.ober 193 1934, In the result the property and building

were given into the custody of the defendants, and on the
night of July 7, 1935, 'the building was suddenly demolished
byor with the. connivance of its Sikh custodians under. the
influence of communal .ill-feeling. Riots .and disorder
ensued, and-much resentment ‘wasfelt and expressed 'by the
Muslims. ‘

Theplaint inthe present suit was filed on October 30} 1935,
in the Courtof theDistrict Judge, Lahore} against the Shiro-
mani Gurdwara Parbandhak .Committee, and the Committee
of Management for the notified Sikh gurdwarasat L ahore-the
.authorities who were in possession of the disputed property as
being property belonging to the gurdwara.

It- contained no 'claim for, possession of the property, -or
gectrnent of the defendants, or thatthe property be handed
over to the hereditary rnu‘gawali. "'The relief.claimed was a

. declaration .that the building was. a .rnosque in which the
plaintiffs and al followers.of Islam had a right to, worship',
an -injunction restraining: any improper use of the building
and any interference with the plaintiffsiright of worship, and a
mandatory-injunction to reconstruct thebuilding. The learned,
District. Judge dismissed the 'suit by decree dated May 25,
1936, and an appeal to the 'High Court was dismissed on
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January 26, 1938, by Young C.J.-and Bhid,g]., Din Moham- 1.
‘mad J. diss.enting. 1940

By the Punjab Laws Act, 1872, the Mahornedan law is o
made gpplicable to the rdigious indtitutions of the Mudims, ~ Suaum

but only in so far asit has not been modified.by legigation, M‘iﬁgi,z

'Thus the Indian Lirnitation Act, 1908, appliesthough limita-  gymremax;

tion is not an original principle of Mahomedan law, The P(;"g;z";wx
Iength of tlme which had elap%d since the property claimed cgumrm,
hed Deen lost to Mishms, and {he repeated fat'u,re"of the «Mﬂn‘m.

atempts previoudy made to' recover it for their use and
benefit, were manifest objections to the grant of the, relief

sought. To assist in surmounting these difficultlesrthesuit o
was brought by' eighteen.'plaintiffs, 0'£'which 'the' first was :@
the mosque' itself, suing bya next friend-s-not thewagf.-or T
institution or charity in some abstract sense, but the. rnesque.
in the sense of the site and building. The-declaration sought o
was “thet plaintiff No. 1 was and is the site of awaoj mosque,” o
the injunction sought was that the defendants “.should not me
““use' plaintiff No. 1 for any purpose which may bé contrary
“to its sanctity;" and the mandatory injunction asked: for
was ‘'to reconstruct that portion of plaintiff No. 1—i.e., the
« mosque which they demolished.” 'The choice of this curious
form of suit was motived apparently, by a notion that if the
mosque could be made Out fto be a ..juristic .,person” this "12:
would assist to cstablish that a mosque remains a mosque .
for ever, that limitation cannot be applied to it, that it is e

not property but an owner of property. A second, feature.
of.the suit. as.framedis that a number of the plaintiffs were
minors or women, 'This Was thought. to be of some assistance
to the plaintiffs in meeting objections taken.under the Sikh,
Gurdwaras Act, 1925, to ,the competence of ‘the suit, but it
was also relied upon before the Board in-argument as
relevant to the general question of limitation.

A, third feature of the suit has reference to, the method
of trial, the learned District Judge having béen persuaded
that the mode by which a British Indian Court ascertains

the Mahomedan law is by taking evidence. The authority
of Sulairnan ]. to the' contrary (4ziz Bane v. Muhammad “
“rS2 6 @'

®

o

N

@
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l.c.  Ibrahsm Husain (1) was cited to' him, but he wrongly con-
1540 sidered thats. 49 of the Evidence Act wasapplicable to the
Maspp ascertainment Of the'law. He seemsalso to have relied on

ng\ﬁ;” the old practice of obtaining the opinions of pandiis on

Mosguz - questions. of Hindu law and the reference made thereto in
mmmm Coltecior éf Madura v. 'Mootioo Ramalinga Sathupathy .2
Prvsmmin No great harm, as it happened, wasdone by the admission

(mzumn, of this dass of evidence,_as .the witnesses made reference-to

- authoritative texts In a short ad sensble mamner. "Bt it
would not be tolerable that 2 Hinduor a Muslim in a British

Indian! Court should be put to the expense of .proving by
expert witness.es the legal 'principles applicable to his case, v,

and it would introduce great confusion into the practice of . ¥

#
L

9D

7y

A

the Courts if decisons upon Hindu or_ Muslim |aw were to 43
depend on the ﬁﬁéﬁ? e given in a particular case, the credi- P

J‘y
-X
A

SR R Oy D TSSO

bility of the expert witnesses, and SO farth. The Muslim
law is not the common law of India Br|t|sh Indlahas no

everyone, unless it be'to the statutor Codes, e. ' Contrac ¥

— ¢t, rtansfer of Pﬂm But the Muslim law is, undef.
.Iegislative enartments applied QL Brltlsh Indian Courts to.

part o_f th_e la_w of m land_which the Courts adlnlnlster as”
being ‘within their ‘ow:n knowledge and’ competence. ec.The:
yste of " expert advisers' (mufiis, maulaveis or, in_the o~
case of Hlndu law, pandits) had"|ts day, but 1las long:.been.
abandoned, though the opinions given by such advisersmay
: stlll be cited from the Teports. Cuctom, in variance of the
general law, ismatter of evidence, but not the law jtself. Their
Lordships desire to adopt the observations of Sulaiman J

in the case referred_ to (3): "It isthe duty of the Courts

“it and it and not tO degen on_ the opinion Of witnesses howsoever
"Iearned they'ray be. It would be dangeaOtlS to delegate.
"the r duty to w1tnessg produced by either party.. Foreign

Lo b

"law, on .the other hand, is"a guestlon of fact vlith which .
PR o : ‘ 1 I v
) (,gzS 1.L..R..47 A, 823, 835" '3)1. L. R. 47 A. 835 rt
(2) (1868) 12 Moo. 1. A. 397, 436—439. 5;}
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“courts in British India are not. supposed 1O be conversant,  ].C.
"Opinions of experts on foreignlaw are, therefore, allowed to 100

——

" be admitted.”’ Masjo
It has been made clear by learned counsd for -the. ngb

appellants that 'the plaintiffs do not now claim any relief Mosgox
extending beyond the actual site of the'mosgne building. sumguan

GURDWARA

.The first question to be asked with r,eferenc"eto this immovable . 7URPWARs
property.is; In whom was the title ‘at the date when the" CoMmITIER,

MRH‘SAR

sovereignty of this part of' India ,passed, to. the ,B_Tlﬁgwéﬁ —_
1849 ? It may have been open to the British, on the ground

of conquest or otherwise, to .annul rights of private property
a the time of annexation, as,' ind'eed, they did inOu-dh after

18S7. But nothing of the sort-- wasdolleso fa1 as regards—————— —

the property now in dispute. 'Thereis is nothlnq in the .Punjab
Llws Act, or In any other Act authorIZInq the Brltlsh Indlan

)

law of m land. Thereis every presumption in favour of .

.the proposition that a change of sovereignty would not affect

private rights to property (cf: West Rand Central Gold Mining
Co., Ld, v. The King. (r)_ Who; then, immedijately prior to
the. Britisli annexetion wes the locdl sovereign of Lalore ?
What law vlas applicable in that' State to the' presentcase?
Who was recognized by the [ocal sovereign or. other authority
as owner of the property now in dispute? These matters
do not 'appear to their Lordships:-to have received sufficient

attention in the present case. The plaintiffs would -seem to

have ignored them. j_& is idle to cal upon the Courts to
apply Mahornrnedan law to events takinq place between 1762

time the l_dwc_i the land recognized and enforced as such. If
it be assumed, for exanpl e that the property in dispute was.
by general law, or by special decree or by revenue-free (muafi)
grant, vested .in. the Sikh gwrdwara according to the law
prevailing under the Sikh rulers,. the case made by the
plaintiffs becomes irrelevant. It is not necessary to say
whether it has been shown that Ranjit Singh took great

(1) [190s) 2 K. B.-39r.

: @
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o

Jc  interest in the gurdwara and continued endowments mads
194 to it by the Bhanji Sardars, as was held by Hilton J.
Masyo  (January 20,1930) presiding over the Sikh Gurdwaras Tribunal.
53”"0 Nor, is it necessary that it should now be decided whether
MOSQUE the Sikh mahants held this' property for the Sikh ‘gurdwarg .
. Shiowna Under a muafi grant from the Sikh rulers, " It was for the ¢f—
GuaowaRa blish th iti .t the date f
PARBANDHAK plaintiffs to establis e true position as .a e date of

%ommrrn,x, annexation. ~ Since the Sikh mahants had held possession for
™ 2 very long time under the Sikh Statethere isa heavy burden

(73 \D on the plaintiffs. to .displace the presumption .that the -

/ mahants pmon was in accordance with the law of the
time and place. ' There is an ohvious _a% of. reality in .any
statement of the legal position \vhich would, arise assuming
that from 1760 down- to 1935 the ownership of -this property
was governed by 'the Mahommedanlaw as modified b the
Indlan imltation Act), 1908.

The rules of limitation which apply to asuit ae therues
inforce a the date.of ingtitution of the suit, limitation being
amatter of procedure. It cannot be doubted that the Indian
Limitation Act of 1908 applies to immovables made wagf,
notwithstanding that the ownership in such property is, said
in accordance with the doctrine of the two disciples to be, in
God. Thusin Abdur Rahim v.Narayan, Das d#rora (1) it
‘was exijréssly stated by L ordSumner.delivering the judgment
of the Board (2) * The property, in respect of which a wakf

“is created by the settloi- is 'not merely charged.with'such

‘““several trusts ds he mav ‘declarerwhile’remaining h|s property

“and in his hands. . It isin very deed * “God’s acre,” and this
,”is the basis of the settled rule that such property as ,isheld
“in wakf is inalienable, except for the purposesof the wakf.'

Yet in that very caseit was taken as plain that if art. 134
of the 'Limitation Act did not apply to a waqgf the claim to
recover possesson of' wagf property was governed either by

E:. 142 or, art. 144. The rule of Hanafi law -that waqf
T

TEEE

S Er T

T NEEE
.

operty is taken to have. ceased to be held in human owner-
ip is applied to all such property” evén-if, the waqf be 4,
Ryagf-alal-aulad or wagf for the benefit of descendants.
() (1922) L. R; 501. »; 84. (2) Ibid. go.
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The result of the rule is not that the property cannot
in any crcumstances be dienated, but that it can only be
dienated for proper purposes and; save as provided by the
terms of the endowment, with the leave of the Court. Insome
circumstances it can even be taken in execution. In, the,
particular case of a mosque, like that of a graveyard, the

@

’ 263,

J.C.

1940

hnad .
Masyn
SHAHID -

NJ
Mosgue

2.
SHIROMANT
OURDWARA

wegf property is intended to be used in specie for & certain 5)-neiess
purpose-e-not to be let or cultivated so that the income Cemmrrze,

may be applied to- the purposes of the. wagf. This and other
facts' make-some’ case. ,(for. a contention that such property
cannot be 'alienated on any conditions,' or with any sanction,
though their Lordships areby no means satisfied to affirm so
wide a proposition. But the Limitation Act is. not dealing
with the competence of alienations at Mahomedan law. It
provides a rule of procedure whereby British Indian Courts
do not enforce rights after a certain time,'with the resut

that certain rights come toanend. It is impossble to read

into the modern Limitation Acts any exception for property
made wagf for the purposes of a mosque, whether the'
.purpose be merely to provide money for the upkeep and
conduct of a mosque or to provide a site and building for
the purpose, While their l.ordships have every sympathy
with a religious sentiment which would ascribe sanctity and
inviolability to a place of worship, they cannot under the
Limitation Act accept the contentions that such a building
cannot be possessed .adversely to the wagf, or that it is not
so possessed. so long as it is referred to as ‘‘ mosque,” or
unless the building is razed 10 the ground or loses ‘the
appearance which reveals its original purpose.

The argument that the land and, buildings of a mosque ate
not property at all because they are a ‘“juristic person.
involves a. number of misconceptions. It is wholly inconsistent
with man'y decisions whereby a worshipper, or the rnutawali,
has been permitted to maintain' a suit to recover the land and
buildings for the purposes of the wagf by egectment of a
trespasser.  Such suits had previously been entgrtained by
Indian Coutts in the case of this very, building: The learned
District Judge) in the course of his able and careful judgment,

AMRTTS\R.
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e & &

h



INDIAN APPEALS, LR

Jc. noted'that the defendantswere not pressingany objection to
1040 'the constitutionQf ‘the suit on the ground' that the' 'mosgue
Maspo  could not sue by a next friend. He went on to say: “Itis
Saamn ““proved beyond doubt that mosques can and do hold property.

Mosous "' There is ample authority for the proposition that a Hindu
v

surronaw "idol isa juristic person, and it seems proper to hold that on

-p‘i‘,iﬁf,f‘{,‘,'f}w “the same pninctp’e a mosque as-an-institution should be con-

Comwrris, “sidered as a juristic person. It was actually so held in Jinda

“Ram v, Husain Bakhsb (r) and later in Maule Buhhsh. v,
"Hafiz-ud-Din. (2)’

That there should be any supposed andogy between the

position in law of abuilding dedicated as a place of prayer for
Muslims and the individual deities of the Hindu religion-isa ¢,
- matter of some surprise to -their Lordships. The question
whether a British Indian Court will recognize a mosque as
having a locus standi in judicio is a question of procedure. In

‘British India the Courts do not follow the Mahomedan law in

matters of procedure (cf. Jafri Begam v. Amir M'uhammad
Khan (3) per Mahmood J.) any more than they apply' the
Mahomedan cnmind law or the ancient Mahomedill rulss of
evidence. At the same time, the procedure of the Courts in
applying Hindu or Mahornedan iaw has to be appropriate to
the laws which they apply. Thus the procedure in India takes
account, necessarily, of the polytheistic and other features
of the Hindu religion, and recognizes certain doctrines of
Hindu law as essential thereto, e.g., that an idol may be
the owner of property. The procedure of our Courts alows
: for a suit in the name of an idol or deity, though the right of
suit is really in the sebait (Jagadindra Naik Roy v. Hemanta
'‘Kurnari Debi.(4) Very considerable difficulties attend these
doctrines-s-in particular as regards the distinction, if any,
proper to be made between the deity 'and the image
(cf. Bhupati Nau. Snrititirtha v.Ram Lal Mnitra (5);
Gopalchandra'Sarkar. Sastri's Hindu Law, 7th ed., pp. 865
et seq.). But there hasnever been any doubt that the property

(f) (1914) No. 59 P. R. (4) (1904) L. R. 31 |. A. 203.
(2) ,AIL R. (1926) Lah. 372. (5) (1910) 1. L. R. 37 C. 128,
(3) (1885) 1. L. R. ?A. 822, 123

841. 842,

A TR
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jC¢ worshippers stand or fall with the waqf character of the
190  property, and do not continue apart from their right to have
Mg the property recovered for the wagf and applied. to -its
Sgﬁ}” purposes. Asthe law stands, notice of the rights of individual
Mosgue  beneficiaries. does not modify the effect under the Limitation
Sumomans Act of possession adverse to ‘the-wagf.- ‘Were the Jaw gther-
,5;2';5,:",,*,};,( wise the effect of limitation upon charitable endowme,.s
Comwrrrzs, would be either negligible or absurd.  The plaintiffs may, &
they choose, refrain from asking that the land be recovered
,for the wagf, but they do not ater the character 'Qf their

light by deserting thelogic of their Case.
It remains.to say that, in the opinion of their Lordships,

the present suit is concluded, on the genera principle of res
judicata, by the dedision in the suit of 1833, and d%0 Under

5 37 of the Sikh Gurdwaras Act, 1925, by the decision of the

Tribunal (January 20, 1930) rejecting .-the petition of the

Anjumanlslarnia. “The rnere circumstance that the plaintiffs

havechosen not 'to’ seek recovery of the land in dispute, but

11 ask forrelief in the forms of declaration and injunction does

not avail to enable them to I|t|gate again the clam made by

Nur Ahmad as mutawali to recover.the property ior the

purposes of the wagf. The ground of the decision'of 1855 do(w%)
not affect the quedtion of res judi cata.’

Sect, 37 of the Act of 1925 is as follows: “ Except as
“provided in this Act no court shall pass any order or grant
““any decree or execute wholly or partly, any order or decrek,
“if the effect of such order, decree or executionwould be incon-
“sistent with any decision of a tribunal, or any order passed
““on appeal therefrom, under the provisions of this Part."

It is sufficiently plain that if the present suit were. to
succeed the effect of the decree would necessarily b-einconsistent
with the decision of the Tribunal rejecting ,the petition of .the
Anjuman Idarnia. Unless, therefore, the case can be'brou'ght
within the opening words of s. 37— except as provided in
““thisAct "--that sectionis fatal to the claim. Their Lordships'
are of opinion that the words of exception have no reference
to the provisions 'of,cl. (ii.) of s. 30, which states the circum..-
stances under which a.suit shall be tried notwithstanding that

00 00.0.9.9 6a® 0 ¢
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the claim was not 'put forward before the Tribunal. Sect. 37
assumes that a civiloourt hashefore it d@ competent suit; in
which one party or another would, but for the section, be
J'entitled to a certain order or decree, and it provides that
.such orderor decree shdl riot be made if the effect of it would
be inconsistent with any decision of a Tribunal. The. words
of exception with which s. 37 opens aredoubtless accounted
for by the provisons of s. 34 authorizing appealsto 'the High

Court. ,
Their Lordships will humbly advise His Majesty that this

appeal should be dismissed. The appellants will pay the
respondents’ costs.

Salicitors for appellants. Peake & Co.
.Solicitors for respondents. Charles Russdl & Co.
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INDIAN APPEALS.

ABUL FATA MAHOMED ISHAK AND%" "
OTHERS . LAINTIFFS

AND

RUSSOMOY DHUR (‘HOWDHRY AND }°
OTHERS -

ON APPEAL FROM THE HIGH COURT IN BENGAL.

DEFENDANTS,

Mahomedan -Law-Wakj-Perpetual Family Settlement—Illusory Gift to the
Foop.

Held, that under Mahomedanlaw a perpetual family settlement expressly
made as wakf isnot legal merely because thereis an ultimate but illusory
gift to the poor.

Meer Mahomed Israil Ehas v. Sadhti C’kwn Ghose (1) and Bikant Mia
v, Shuk Lal Poddar (2) overruled.

ApPEAL from a decree of the High Oourt (Feb. 24, 1891),

reversing a decree of the Subordinate Judge of Sylhet (April 18,
1889), and dismissing the Appellants’ suit with costs.

The facts of the case and the deed of wakfnama are sufficieritly
set forth in their Lordships' judgment.

The Subordinate Judge held, in reference to the deed and its
construction, as follows :--

(1.) That it had been satisfactorily proved that the first and
second Respondents were brothers, and were joint owners, and
were in possession of amost al the properties in the Ist, 2nd,
and 3rd Schedules in equal shares, That, while S swning and
possessing the said property, they had made their" shares and
interests" therein wakf, and bad relinquished their rights
thereto under the registered wakfnamaof the 21st of December,
1868.

(2:) That they had appointed 'themselves mutwalis, and had
taken possession of the properties and of -the documents of title

* Present —LoRD W AT80N, LORD HOBROUSE, LORD SHAND, and SrarIOHABD
Cevom. '

(1) Ind. L. R. 18 Gl 412, (2) Ind: L. R. 20 Cale. 116
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relating thereto, and had jointly administered the' appropriated
properties by recelving the profits thereof, “and by making
charity, end by establishing a madrassa, and by., giving' allow-
ance to the beneficiaries, and had inserted their names as
mutwalis in the collection papers, and hed otherwisagiven
publicity to the sad' gppropriation.

(3) Thatthey had, in 'execution, of powers -given by the
wakfnama, exehanged the properties forming part of the wakf

and specified in Schedule 4 for the properties Specified in:

Schedule §, .and he held that such exchange was a proper
transaction, and ought not tobe questioned or set aside.

(4) That the first Respondent bad, some four to'six yearsafter
execution of the wakfnama, beéasme invelved in debt and had
begun to waste the wakf property, and had induced the second
Respondent to come to a partition with him in respect of part
of the property, and haed, in colluson with. certain of the other
Respondents who were well aware of the wakf, charged and
alienated the wakf properties and injured the estate, but that at
the time of the execution of the wakf deed there was.in fact no
indebtedness, or atall events no such indebtedness asin any way
iuvalidated ior prejudicially affected the appropriation. -

(5.) That the, first and second Respondents hed, while in, sagy
.circumstances, .made a wakf of their properties for religious and
. charitable purposes, in goodfaith for the purpose of dedicating
the property to the service of God, so that the profits might be
applied towards the maintenance of themselves and their
descendants from generationto generation, and might ultimately
be appropriated to the maintenance of the poor' and needy of
Sylhet, and that besides Uoh maintenance, religious acts might
be performed, and .that in fact acts of religious merit and of
charity had been performed with the income of the said wakf
properties.

(6.) That from the wakfnama it appeared that the appro-
priators had directed the ul timate application of the income of
the properties .to objects Not liable to become'extinct, that the
appropriation hadibeen at once completed, that there was nO.
provision in, the deed for a sdle of the property and the expen-
diture of its proceeds on the apptopriators’ necessities, that

&
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the ultimate object of the wakf was the benefit of the poor aud
needy, that the eppropriation was in perpetuity, and that the
wakifs or gppropriators, having executed the deed, at once trans-
ferred the properties to themselves as znutwalis, relinquishing
their own personal rights in the same, and that therefore the
wakf was validaccording to Mahomedan law on the authority of
a decision of the High Oourt: Jagatmoni Chowdhrant v. Romjans
Bibee (1).

He accordingly directed that the wakf should be declared »
good and valid wakf, that the first Respondent should beremoved
from his office of mutwali for breach of trust, that the second
Respondent should be appointed sole mutwali, and that, all the
wakf property should be made over to him as such mutwali.

As to the specific properties, he held that the property in
Schedules 1, 2, and 3 were all wekf properties, except a portion

which bad, been purchased after the wakf deed with moneys not
, belonging to'the wakf, and a further portion which the firstand
second Respondents had inberited iefter .the wakf; and he
directed that possessionof all the .wakf .properties should be
made over to or confirmed to the second Respondent as sole
mutwali, allmortgages, transfers, leases, or sales. in execution or
attachments of the properties declared to be wakf being declared
void and of no effect, and being set aside.

The High Oourt (Tottenham snd Trevelyan JJ.) reversed this
decision, balding that the deed in question could .not be
sustained as a valid wakfnama, but was only a pretended dedi-
cation of the property> the real object of the persons executing
the same being to enablethem to secure the property dealt with
thereby for their own use, and to protect it for ever from their
own creditors and from the creditors of their descendants; andto
enable them to repudiate alienations in respect of which they
had reeeived full consideration.

'I'ney based their judgment upon the authority of Sheil:
Mahomed Ahsanulla Chowdhry v, Amar Chand Kundw (2); upon
Abddol Ganne Kasa?n Hussen Miya Bahimaiula (3), which was
followed in Mahomed Hamidulla Khan v, Lotful Huq (4) and

(1) Ind. L. R. 10 Calc.533 . . (3) 10 Bomb. H. 0, 7.
(2) Law Rep. 17 Ind. Ap, 28. (4 Ind. L..R. 6 Cdc. 744.
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Fatima BiDIV. Ariff Ismaslje Bham (1); and upon a decison by
the Madras High Oourt in Poiln: Kuui:», 4vathale Kutti (2);
and concluded : -

“We have the authority of the Privy Council in dhsanulla
Chowdhry v. Amar Chand Kundu (3) for refusng to recognise
as & valid deed of wakf an instrument which uses a particular
form of words as aveil to cover arrangements for the aggrandize-
ment of the family and to make their property indienable.

“ Precisely suchviu.our judgment, isthe deed before us; and
potwithstanding the fact that, for & few years after its ezecu-
tion, the owners of the property dealt with it nomindly as
mutwalis, it is certain that they never really intended to give
up their proprietary right in it; and before very long they
abandoned eventhe semblance of mere trusteeship. We cannot
believe that the authors of Mahomedan law intended that, under
cover of a pretended dedication to Almighty God, owners of
property should beenabled to secure it for their' own use, protect
it for ever' for their own and their descendants' creditors, and
repudiate aienations in, respect of which they have received
full consideration.”

Branson, for the Appellants, contended that the case in
Law Rep. 17 Ind. Ap. 28, did not support the judgment of the
'High Oourt. In that case the Judicial Committee expressly
stated that they were not called on by the facts "to decide
whether a gift of property t0 charitable USES which is only to
take effect after the failure of all-the grantors' descendants, is
an illusory gift-a point o1 whichthere have been conflicting
decisions.in Indio:" , They also state that “ they have not been
referred t0 nor can they find any authority shewing that accord-
ing to Mahomedan law a' gift, is good as wakf .unless' there is

a substantial dedication of the property to charitable, uses at .

some period of time or other” In that' cdse there was 'no
ultimate gift to the poor as. here. So, dso, in the later case of
Abdul-Qafur v, Nizamudin (4), there was no ultimate gift to the
poor: Reference was made to the Eedaya, vol, ii., bk. xv., On

(1) 90.L. R. 66. (3) Law Rep. 17 Ind. Ap. 28.
(2) Ind. L. R. 13 Madras, 66. (4) Law Rep. 19 Ind. Ap. 170.
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Wekf, P: 334; Bailli’'s Mahomedan Law, 2ud €d,, bk. ix., p. 557,
€l seq.

Again, the cae ill 10 Bomb, H. O. 7, has been expresaly.
dissented from in two 'later cases decided by the same Court, .

namely, Fatma Bibi v, Advocate-General o Bombay (1), and
Amrutlal Kalidae v, Shaek Hussern (2); and is opposed to the

authority of Doe v.,Abdollah Barber (3), decided by the'Supreme -

Court of Calcutta:

Further, the caseinInd. L. R'13 Madras, 66, isdistinguishable
asbeing that of au atempt to creste animpossibility, namely, g,
conditional wakf,forit is provided by the deed in question in
that case, that if any 'child or children of the appropriator
attained majoity the property was to be theirs, and was only t0
be considered wakf if none of the appropriator's children attained
magjority. Under the Mahomedan law an appropriation of pro.
petty, as in this casg, to charitable uses, with a direction that the
objects of such charity shall in the first instance be the appro-
priators, their family and descendants, and on their failure the
general body of the poor, is a good and valid appropriation.

The decision in this case, which is reported,in Ind. L. R.

18 Odo. 899, has been followed by a Full Bench decision in
Ind. L, R. 20 Calc, 116, aso unfavourable to the Appeliant.

It was submitted that the arguments of Ameer Ali J. in that .

case established that such a wakfnama as the present is a good
and valid wakfnamah according to Mahomedan law.

I't wascontended' that the expression "charitable purposes *
is not used by Mahomedan lawyers in the same restricted sense
in which it is used in English Courts, and that according to
the Fatawa Alamgiri (see Baillie's Digest, 2nd ed. p.5,95), a
Maiomedan may make a wakf in favour of himself and his
descendants with an ultimate trust for the poor, or in favour of
the poor reserving the usufruct to himself and his family so
long as they exist. A wakf is simply a permanent benefaction
for the good of Gods creatures; so long as the'dedication
is permanent there is a free choice as to the beneficiaries; the
descendants of the settlor being preferable objects of his bounty

(1) Ind. L. R. 6Bomb. 42. @ Ind. L. R. 11 Bomb, 492,
{3) Fulton, 345.

£

— 2 @0 & &

€9 & & @ o

B




VOL. XXIL] INDIAN APPEALS:

to the general body of the 'poor. That was the view of the old
Mahomedan authorities, and it appears to have been acted on in
ealy cases by the Indian Courts, as.shewn by the cases cited by
Ameer AliJ.in Ind. L. R 20 Cdc. 148, & s |twas contended
that Dot until the Mabomedan law officers'ceased in 1864 to be
consulted by the Law Oourts was the doctrine laid down that a
wakf on thsmembsrs of one’s family was invalid. * After 1864
the cases were somewhat difficult to reconcile, and did 'not follow
such a uniform course as would establish the princi blecontended
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for on the other side. It must be remembered’ that’ there is-'no -
trace' of any digtinction in Mabomedan lawv books hetween a

wakf for one's family and a wakf for any other purpose. In this
case the wakfnamais only in part for the wakif’s family and
descendants, and such an endowment cannot be held to beinvalid
without imposing disabilities upon Mahomedans which would

. conflict with theirrdigious customs.  Reference was dso made to

Mes?- Mahorned Israsl Khan v, Sashti Churn Ghose (1);' Jagatmoni
Chowdhro,ni v, Romjani Bibee (2); Luchmiput Singh '». A'mir
Azuln (3); ldahomed. Hamidulla 1{han v, Lotful Huqg (4); Wahid
Ali v. 4shruff Hossain (5). Also to Nizamudein Gclam v. Abdul

. Gafur (6), and to Phaie Saheb Bibi v. Damodar Premj (7).

Doyne, for the first six Respondents, contended that when the
provisions 'of the wakfnama were examined it .appearedthat there

"wasno real intention to benefit the poor. The scheme was one

of perpetual settlement in favour of the descendants of the dedi-
cators in maleand female lines. ,Theonly clause in favour of the
poor was that, in the absence of any descendants, the; estate

should be'held “for the benefit of the poor and beggars and

widows and orphans 'of Sjhet"  With ,the exceptiouof those
words, there was no reference to them in the deed, nor was any

duty imposed .on present or future mutwalis of' relieving their
necessities. After the execution of the deed, the first and second
Defendants continued to manage their estate just as before. The

(1) Ind. L. R. 19 Cdc. 412. (4) Ind. L. R. 6 Calc. 744.
(2) Ind. L. R. 10 Cdc. 533/ (5) Ind. L. R. 8 Cale. 732.
(3) Ind. L. R. 9 Cdc. 176. (6) Ind. L. R. 13 Bomb. 264.

(7) Ind.,t. R, 3 Bumb. 84.
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first Defendant admitted that be acted all along" in contraven-
tion of the wakf." The High Oourt rightly hdd that the deed
was not at any time valid asareligious or charitableappropria-
tion under Mahomedan law, and that it, was not intended bytbe
grantors to beso. It was colorable and was executed obvioudy
to take effect as a family settlement, the object being to make
the property of the settlers inalienable for all time, It wag
contended that the judgment in Shelk Mahkomed Ahsanulla
Chowdhy v. Amar Chand Kundw (1) was in point and decisive,

and that the question ip this oese was not really Opeubecauss
their Lordshipsin the case cited did not think it necessary to
decide as to there having been an illusory gift. Reference was
made to Macnaghten's Precedents of Mahomedan Law, p. 69,
c.10.

,Branson, replied..

The Judgment Of their Lordships was delivered by
IJORD HOBHOUSE :—

The object of this suit is to establish as avalid wakfnama a
settlement of property effected by deed. dated the 2lst of Decem.
ber, 1868. The settlers were two brothers called 4bdwr lialimasi
and Abdool Kadir, Mahcmedan gentlemen belonging to the
Hanifa sect of the Sunnis. The Plaintiffs, now Appellants, are

.sons of Abdur Rahman, to whom interests are Qiven by the settle-

ment. The Defendants, a hundred and more in number, are the
settlors themsel ves, and persons claiming interests in portions of
the settled property by virtue'of transactions with Abdur Rahman
subsequently to the date of the settlement, Some of these
claimants are Respondents to the present appeal.

The Subordinate Judge of Sylhet held that the settlement was
valid as a wakfnama, and gave the Plaintiffs a decree on that
footing. On appeal the High Court took a different view, and
dismissed the suit. The great mass of the record relates to
subordinate disputes—what parcels of property fall within the
settlement, and what inferences are to be drawn from the way in

(1) LawRep, 17 Ind Ap. 28.
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which the settlors dealt with the property after the settlement.
But the only question argued here has been the nature of the

=2
83
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settlement itself; for in the view taken by their Lordships all g I“.‘.m

others are immateria],
The settlement begins thus:'" Committing oursdves to the

mercy and kindness of the Great God, and relying upon the'

bounty of Providence for the perpetuation of the names of our
forefathers and for the preservation of our .properties, we . . . .
have made this permanent wakf according to our Mahomedan
law." Then they describe the property conveyed by them. The
objects are i—

“ For the benefit of our children, the chiddren of our children,
and the members and relatives of our family and their descend-
ants in male and female lines, and, in tbeir absence, for the benefit
of the poor and beggars and widows and orphans of S/het, on

vaid conditions and true declarations hereinafter set forth below.
We, two brothers, bave for our lifetime taken upon oursel ves the
management and supervision of the same in the capacity of
matwalls and taken out the wakf pwpertles from our ownemh;p
and enjoyment in a private capacity, and we have put them
in our possession and under our control in' our capacity as
matwalis."

Then are stated various incidents and duties attaching to the
office of matwali, amongst which occur the following : -

“|n order to maintain the name and prestige of our family,
we, the matwalis, will make reasonable and suitable expenses
according to our means and position in life. We will at our
own choice and diseretion fix allowances for the support and
maintenance of the persons .intended tolL e benefited by this
wakf, who are now living or Who may be born .afterwards, and
we will pay the same to them every mouth, and.aso the

expenses for their festive and mourning ceremonles -When.

required. e D,

«It will be competent for us the matwalis and our successor
matwalisto enhance'or reduce the allowances of the persons for
whoge benefit the wakE ismade, who are now living, or who may
hereafter be born,iuconsiderationof course of their position and
circumstances and the state of the income of the wakf properties.
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J o I't will becompetent for us the present matwalis and the matwalig
. 189¢ - -whowill. be aPPQinted after us, to use the wekf properties ag

AB;;ATA security and'to grd,ut putni, dur-putui and permanent and tem..
Ml"s’;‘i"y’n porary ijara settlements in respect.of themw, and. with the monsy
Hosomnioy to be'received as salami for the aforesaid settlementato purchase

o Dsur  some other properties, and to exchange any' of th€'lauds of this
j H?,_‘E?R.Y' w& Wich some ther!inds, andtomchdet a 'aﬁjs 50 @gqui:ed

by purchase or in exchangein the wakf, and to spend the profit
of the same towards the expensesof the wekf, and to keep the".
surplus profitin stock in the tehbil, and to try dways toincrease )
the wakf properties and the amount in cash. Whatever pro.-
perties may be acquired by us the matwalis and our successor
matwalis after execution of this document, shall be included in
this wakf. We the matwalis and the matwalis who will be
appointed in our place hereafter shdl. have no power to meke
gift,of any property infavour of relatives or grangers!

It is provided that future matwalis shall always he ,chosen
from the male issue. of the settlers, or if they fail, from their rela-
tives.Provisions are made to prevent aly of the persons for
whode benefit the wakf is made from claiming anything as of
right, and from caling for accounts, and from alienating his
interest or subjecting it to attachment. And towards the end
of the deed its object 1s again stated : -

"'The object of this wakf of properties is that the properties
may be protected against all risks, the name and the prestige of
the family maintained, and the profits of these properties appro-
priated towards the maintenance of the name and prestige of the
family, the support of the persons for whose benefit the wakf is
made, and religious purposes, &c." ,

Such is the instrument which is propounded as awakfnama.
'I'ne matives stated are, regard for the family name, andpreser- .
vation of the property inthe family. Every specific truat isfor
some member of the family. Thefamilyisto be aggrandized by
accuraulations of surpluses, and apparently by absorption into
the settlement of after-acquired propertiesj and no person is to o
have any right of calling the managers 'to account.’" These ‘
possessions are to be secured for ever for the enjoyment of the @
family, so far as the settlers could accomplish such a result, by
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. decision bas been quoted and approved in a subsequent case:'
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provieionsthat nobody's share shall be alienated; or beattached ~ 7.0: ..
for' bis debts. 'I'nere ispo reference to religion unless it bethe 1894
invocation of the Deity to perpetuate the family name and to Am:;m
presarve their property, and the casud mention of unspecified Mfs’;i‘fn
religious purposes, &0, at the end of the sentence last quoted. v,
. . . o - Rossoaor
'I'here is a gift to the poor and to widows and orphans, but they  Dsur
are to take nothing, Dot even surplus income, until the total CH¥P¥: i
extinction of the blood of the settlors, whether lineal or g
collderd.
It seems that in the High Oourt thelearned Advocate-General
contended for the Plaintiffs that a gift to the dODors' descendants
without any mention of the poor might be supported as a wakf";
and even that the Mahomedan law intends that perpetual family
settlements may ‘be made in the name of religious trusts. In.
the case of Ahsanulla Chowdhry v Amarcliamd Kundu (1) this

Board said: "They have not- been referred to, nor can theyfind,

any anthority shawing that, sscerding to Makomedan law, a gift :
is good as a wakf unless there is a substantial dedication of the !
property to charitable uses at' some period of time or other."
The' Board proceeded to afirm the decision of the High Oourt
of Calcutta, who held that a small part of the property had been 4
well devoted to charity, but that as to the bulk of it, the seftle-,
ment was, notwithstanding some expressions importing a wakf, ,
in substance nothing but a family settlement in perpetuity, and
as such contrary to Mahomedan law, The principle of this

Abdul Gafur v; Nizamudin (2). 'I'hisis a sufficient answer to the:
arguments used in the High Oourt.

‘I'neir Lordships, however, cannot now say that they have not
been referred to any authority for the contrary opinion; for
Mx. Branson has cited to them two cases ill which there are very ‘
elaborate judgments delivered in the Calcuita High Oourt by .
the leamed Judgo Mr. dmeer Ali. Those judpments are in f'
accordance with the opinion expressed by him in his Taqore

Lectures, and if their Lordships have rjghtly apprehended them,
they do go the whole length of the Advocate-General's argument.
One is in the case of Meer Maliomed Isreal Khan, v, Sashti Churn

(1) Law Rep. 17 Ind. Ap. at p. 37. (2) Law Rep: 19 Ind. Ap, 170,
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JO;  Ghoxe (1), where there were some immediate gifts to the poor,
1894 and the gift was upheld, and po further appeal was presented.

Aevr Fars The other case is that of Bikani Miav. Shuk Lal Poddar (2),: 1 @
MEEMED where there was no gift tothe poor till after the fuilute of the I
Ry SO’ family. It was heard by a Full Bench of éive Judges, =
Duor  Who decided that the deed was invalid, Ameer 4li J. disseutiug. ) ©
OHOWPHRY- " The opinion of that learned Mahomedan lawyer is founded; |
& their Lordships understand it, upon texts of au abstract: i
character, and upon precedents very imperfectly stated. For L

instance, he quotes a precept of the Prophet Maholnet hiwself, to
the effect that “A pious offering to ope’s family, to provide
against their getting into want, is more pious .than giving alms
to beggars. The most excellent ofsadakah isthat whicha man 0
bestow's upon his family." And by'way of precedent he refers
to the gift of a house in warf or sadakah, 'of which the revenues

were to be received by the descendants of the donor 4rfan (3),

His other old authorities are of the some kind,

As regards precedents, their Lordships ought to know a'great
deal more in 'detail about them bkefore judging whether they
would be applicable.at al; They hear of the bare gift, and its
maintenance, but nothing about the circumstances of the property
—except that in the case cited the house seems to bave been'
regarded with special reverence-or of the family, or of the
donor. As regards precepts which are held up as the funda-
mental principles of Mahomedan law, their Lordships are’ not
forgetting howfar law and religion are mixed up together in the
Mahomedan communities; but they asked during the argument
how it comes about that by tho general law of Ielam, at least as
knownin.India, simple gifts bya private person to remote unborn

- generations of'.'desoendante, successions, that is of inalienable
, life interests, are forbidden ; and whether it! is'to be taken that
the very same dispositions, which are illegal when' made by
ordinary words ,of gift, become legal if only the settlor says-that
they are made as a wakf, in the name of God} or for the sake of
the poor. To those questions no answer was given or attempted,

wor caa their Lordanps see apy. It is trus that tha dnnora

(1) Ind. L. R. 19 Calc. 412, (2) Ind. L. R. 20 Calc. 116.
(3) Ind. L. N-20 Calc,140.
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absolute interest in the property .ia curtailed and becowmes & life
interest ; that isto say, the wakfnamamakes himtake as mutwali
or manager. But he isin that' positiou for life; he may spend
the income at his will, snd no one is to call him to accouut,
That amount Of change in the position of the ownership is

exactly in accordancewith & design to create a(ierpetuity in the

jam1!Y, an@ indeed ig necessary for tM8 imipeCiate accomptisil
ment of such' adesign. :

Among the very elaborate arguments and judgments reported
in Bikans Mia’s Case (1), some doubts are expressed whether' cases

, . .~0f this kind are governedoy Mahomedan law; and it issuggested

" that the decision in Ahsanulla Chowdhry's Case (2) displaced the
Mahomedan law in favour of English law. Olearly the Maho-
medan law ought to govern a purely Mahomedan disposition 0f
property. Thair Lordships have endeavoured to the best of their
ability to ascertain and gpply the Mahomedan law, as known and
,administered in Indiu; but they cannot find that it isinaccord-
ance with the absolute, and as it seemsto them extravagant,
application of abstract precepts taken from th.e mouth of the
Prophet. Those precepts may be excellent in their proper
application.' ‘'lI'ney may, for aught 'their Lordships know, have
bad their, effect-in moulding the law and practice of wakf, as the,
, learned Judge says they havg, ~But it-would be doing wrong te
the great lawgiver to SUppose thet he is thereby commending
gifts for which the donor' exercises-no self-denial; in which he .

takes back with one hand what he appears to put-away with the .
other; which are to form the centre of attraction for accumula- .

tiona of income and further accessions of family property; which
carefully protect so-called managers from being called to sccount ;
which seek to give to the donors and their family the enjoyment,
of property free fram all ligbility to creditors; and which do not
seek the benefit of others beyond the use of empty words.

Mr. Branson indeed did not contend for such sweeping con-
clusions, though, as in duty bound, he submitted' the arguments
which lead up to them. But he argued that where, asin this
case, there is an ultimate gift for the poor, a perpetual family,

, settlement expressly made as Wakfis legal. He had a right to.

(1) Ind. L. R. 20 Cdlc. 116. (2) Law Rep. 17 Ind. Ap, 28.
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argue that point as not being covered by the decision in Ahsa-
nulla G}zqwdhry’s Casee (1). This Board expressy left it open,’
because they found that contradictory views had been taken in
India, and they did not desire to enter into that controversy in
acase where the facts did notraiseit.  The facts of thiscase do
raise it.

- Hafvi'ﬁg"examinedthe.authorities cited, their Lordships ﬁnd'a,
Joreat preponderance against the-contentions of the Appelants, ,

Some awthorities go sofar asto hold that for a valid wakf'the

property should be solely dedicated to pious USSS.  On that
point, however,' this Board in Ahsanulla Chowdhry’s Case (1)
adopted the opinion of Kemp J., to the effect-that provisions for
thefamily out of the grantor's property may be consistent with
the gift of it aswakf. In favour of the view now urged for the
Appellants there is the judicia opinion of Ameer Ali J. in
Bikoni Mia's Caze (2), dissenting from the rest of the Court;,"a
digtum Of Sir Baymond West inthe. Bombay High Oourt in the

case of Faima Bibi v, Advocate-General of Bombay (3), and a
decision of Farran J. in the same Court in the case of Amrutlal
Kalidas v, Shaik Husain (4). The weight of Ameer Ali, J.'s
opinion on this subordinate point is somewhat lessened by his.

“support of the gift under consideration on the very broad grounds:

which their Lordships have cousidered to be untenable. "lI'he:
dictum of Sir B. West Is mentioned in Ahsanulla’ Chowdhry’s .
Cax (1). Farran J. had before him a case very closely re-
sembling the present one. He desetibed the settlement as “ A
perpetuity of the worst and most pernicious kind, and would be
invalid on that ground 'unless it can be supported as. a wakf-
nama ”’ (5); and he thought that the authority of the Hedaya is
against it; but. he adopted the principle stated by Sir R West,
which he treated as a decision, and he supportedrthe gift on the
strength of the ultimate trust for the poor.

Their Lordships cannot assent to these conclusions. They

make wetds Of more regard than things, and form more than

. -substance. In their judgment the Calcutia .High Court have in

© (1) Law Rep. 17 Ind. Ap. 28. (3) Ind. L. R. 6 Bomb. 53.
(2), Ind. ,L.R. 20 Calc. 116. (4) Ind.iL. R. 11 Bomb. 492.
(8) Ind. L, R. 11 Bomb. at p. 497.
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this.case rightly decided that there isnosubstantid, gifttothe  J. 0.
poor. A gift may beillusory whether from 1ts small amount or 1854
from its uncertainty and remoteness. If a man were tosettlea aupy Fara
crete of rupees, and provide ten for the poor, that would be at  Mpoxen

[sHak
once recognised as illusory. It is equaly ilhisory to makea Rusgc;h;w
provision for the poor under which they are not entitled t0  Duus
receives rupee till after theto.tal extinction of afamily; possibly Caowpusy.
not for hundreds of years; possbly not until the property had
vanished away under the wasting agencies of litigation or mal-
‘feasance or misfortune; certainly not aslong as there exists on
the earth one of those objects whom the donors really cared to .
maintain in a high position. 'I'heir Lordships agree that the
poor have been put into this settlement merely to give it acolour
of piety, and 20 tolegdize arrangements meant toserve for the
aggrandizement of a family.

They will humbly advise Her Majesty to dismiss this appeal
with costs

Solicitorsfor Appellants: Pemberton & Garth.
Solicitors for Respondents: Sanderson, Holland, & Adkin,

Vor. XXII.
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SIR SETH HUKUIVI CHAND AND OTHERS} o
. .APPELLANTS N
(PLAINTIFFS) . f . . )

AND

MAHARAJ BAHADUR SINGH awnp

SPONDENTS.
OTHERS, (REFENDANTS) .. }B’E

J
ON APPEAL FROM THE HIGH COURT AT PATNA,

Jains—Rights of Worship—Parasnath 1iill--Works executed by Swetambaris

—8uit by Digambaris—Limitation—Suit jor Declaration——Continuing .

Wrong—=Specific Relief dct (1. of 1877), s. 56—Indian Limitation 4et,
(XI. of 1908), s 23; <ch. 1., art. 120.

Parasnath Hill, which is regarded as saered by DOth the Swetambari
and the Digambari sects of the Jain community, isnot debattar property
of the Jain deities installed thereon, but the property of the Swetambaria
by purchase in 1918 from ths zamindar with whose ancestors it was
permanently settled. The Swetambaris in erecting on the hill buildings
for the accommodation of temple servants and dharmasdlas for theuse
of pilgrims, and in putting sentries and night watchmen thereon, have
not unlawfully interfered with the rights of worship of the Digambaris.
But alterations made by the Swetambaris in the character of the charans
in certain shrines was an interference with those rights. A suit for a

declaration brought by Digambaris more than six years after the .

alterations was not barred as to that matter by art, 120 of the Indian
Limitation Act, 1908, Because the alterations were a continuing wrong
within s. 23 of that Act; the plaintiffs had not, by acquiescence or
otherwise, disentitled themselves under s. 56 of the .Specific Relief
Act, 1877;' to the relief prayed.

Decree of the High Court varied.

ApPEAL (No. 121 of 1930) from a decree ofthe High Court
(August 8, 1928), which' modified a deéree of .the Su.bordinate
Judge of 'Ranchi (May 26, 1924).

The 'appellants, representing the Digambari segti Of the
Jaln community, instrtuted a siit against, the respondents,
representing the 'Swetambari sect of ,that' community,
alleging that various acts done or threatened to be done by
the Swetambaris on Parasnatli Hill were an unlawful
interference with the rights of worship of the Digambaris.

* Present: LORD THANKERTON, SIR JOHN WALLIS, and SIR LANCELOT
SANDERSON,

voL. LX. 2A

J. OF
1933
o

May 12.
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J. C The trial judge made certain declarations and granted

198 injunctions prayed for; upon sppeal the High Court (Ross
Hozvn and Wort JJ.) set aside certain of the declarations, and
Cﬂ,,fm corresponding injunctions, but otherwise affirmed the
Mamarsy  ydgment,

Bamapur .

SINGH, The facts of the case, and the grounds of the judgments

i in the HighCourt appear from the judgment of the Judicial
Committee.

1933. March 10, 13, 14. De Gruyther SO, Hyam and

Chcmvpat Rai Jain for the appellants.
Dunne X.O. and Wallach for the respondents.
. @ May 12. The judgment of their Lordships was delivered by

Sm Jomny Warris. This case is the result of further
disputes between the two sects of Jain as to their rights of

worehip On Parasnath Hill. - As so much,turns on the beliefs
110w entertained by the whole Jain community with reference

to the sacred character of this hill, their Lordships will begin
) by oiting the opening paragraphs of the judgment delivered
. by Lord Phillimore "a few years .ago in Maharaj Bahadur
S'ngh v. Hukum Ohand (1), in which, this' subject is. most
felicitously dealt with.

,(The Jains recognize 24 highly saintly personages-e-men
who have.attained savation or niteana, Who are called
tirthankars (finders of the ford, across the river of death).
These four and twenty are counted in many respects as
higher than the gods or some of the gods in the Hindu
pantheon. Twenty of them are believed to have attained
nirvana in the present cycle of the world's .history upon the
Hill Parasnath in the district of Hazaribagh in Bengal, with
i the result that the hill is held in reverence by Jains. The hill
itsdlf has some remarkable natwral featuree, and rises into
several peaks. Twenty spots apparently marked out by
3";3:“ natural features, are believed to be places from which the

20 tirthankars quitted earth; and at each of these spots, a
footprint of the saint is worshipped, There is a small

(1) (1925) 24 All. L. J. 100 (P. C.).
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enclosure covered with a cupola, which at the present moment
is made of white marble. These spots have 'been set apaxrt
from remote antiquity. The four remaining tirthankars
quitted earth in other parts of India. In respect Of them
conventional spots have been since the year 1868 set apart

..and treated in a similar way. Upon the hill there are also

ashrine to alesser saint cdled Gautama Swvami, an important
temple in one of the highest parts of the mountain called'
Jalmandil, certain platforms set apart for religious contem-
plation, and two dharrnasalas or rest-houses for pilgrims,

The hill. ismuch frequented by pilgrims, who take the 94 shrines
or toriks in regular order, worshipping at each. According to
the tenets of the Digambara, this worship must be performed
fasting, and the whole hill is so sacred that from the moment
they set foot on it, they must abstam from any officeof nature,

rr - -

even splttmg . S . ,
These practices ,are observed on thelr pilgrimages by the

Swetambams as well.ibut the Digambarisin the present case
go much further andtake up the position that- any course

of action inconsistent with their due observance, such as the
regular and continuous employment of human beings on the
hill or the building thereon of dwellings for them, necessarily
involves a, sacrilegious pollution and desecration of the sacred'
hill. which they have a right to restrain, These are matters
for the Jains themselves, and the Civil Courts are only
concerned with them in so far as they are relevant to questions
of civil right such as an alleged interference withthe plaintiffs'
rights of worship on thehill, and in that case the issne must
be, not whether the acts complained of are in accordance
with orthodoxy or with previous practice, but whether they
do in fact interfere with the plaintiffs' rights of worship.

In 1918 the Swetambaris, who have all along been in
management of the shrines, acquired by purchase. the
proprietary rights of the Raja of Palgunj in .the hill, and in
1020, not long before the institution of the preserit suit, they
availed themselves of the greater freedom of action so acquired
by posting sentries and night watchmen on the top of the

hill and by beginning to erect dwellings there for them and
2A2
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#i 3¢ for the pujaris and other temple servants in daily employment
g‘r 1933 on,'the hill, and also dharmasalas or rest-houses £orthe
# Hewom accommodation of the pilgrims. They also proposed to erect
'{ CeA 5 gate at the top of the winding pilgrim way which; starting
P Mazsaa from the village of Madhuban at the doet of the'hil, provides
, sineH. & gix mile ascent to the hill top. This gate the Digambaris

i aleged was intended to obstruct the Digambaris'<accessto
the hill. These are some of the,acts complained of i the
present suit, which is a representative one instituted on
behalf of the Digambaris against the Swetambaris pursuant
to Order 1, r. 8, of the Code of Civil Procedure, and their
Lordships will dispose of them in the first' instance.

In paras. 5 and 9 -of the plaint the plaintiffs alleged that
the entire hill and every stone of it is hdd sacred and is an
object of. adoration and worship for both sects of the
Jain community, .and that on account of .its special

sanctity no' building for' human habitation can be erected
on it, 'and, the very idea of such a thing is considered
.sacrilegioue.

The fil's defendant, in para. 10 of his written statement;
@. not admit that the Digambaris regarded every part and
parcel of the hill--as sacred, and denled that they had any
rights 'in the hill, except as thereinafter stated. The ideas of

sanctity conyeyed In the plaint were highly exaggerated, and
the Jain tenets ‘were not opposed to buildings for human

habitation on the hill, nor were they regarded as sacrilegious,
provided that they were not unconnected with religious
purposes. The Subordinate Judge at Ranchi, to -which
Court the case had been Lransferred from Hazaribagh, acting
! mainly on the large body of cral evidsnoe as to the sanctity
i attached by Jains"to the hill, held that it was the endowed
b or debattar property of the Jain deities thereon, and that the -
‘ plaintiif Dlgambarls-were entltled to see that the hlll-their 7%
' most sacred tirth-was kept immaculate and- not defiled or
desecrated; and he accordingly granted an Injunction, with

corresponding declarations, restraining the defendants from
, posting sentries and night watchmen on the hill or proceeding
with the bwilding of the proposed dwellings and dharmasalas,
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and aso from erecting the gate which he found was intended  J. C.

to obstruct the Digambaris' access to the hill. 1933
On appeal to the High Court, both the learned judges, mHogux

in separate but concurring judgments, reversed tbis part of %
the lower. Court's decree, holding that the bill was not the Mamaras
debattar property of the Jain deities thereon, but was the Sivem
property of the Raja of Palgunj,whose title, it is now finally

settled by the recent decision of this Board, passed to the
Swetambaris by the sale deed of March 9,.1918. They further

held -that the acts complained of. were not shown to have
interfered with the Digambaris' rights of worship of the
twenty-one ancient shrines ds confirmed to them by the juclg-

nienf of the Board delivered by Lord Phillimore in the case
already mentioned, and that the proposed gé,te was not

shown to be intended to obstruct their access to the hill.

AB regards the quedtion of the hill bang dsbattar property,
as pointed out in the High Court judgments, it cannot be

sad that thisissue was very clearly raised. in the pleadings,
but it has been dealt with by both the lower Courts on all
available evidence, and, in their Lordships' opinion, it is
desirable that it should now be finaly decided, so as not to
give oooasion for further litigation between the two sects.
Their Lordships will therefore proceed to consider it.

The .lain shrines on Parasnath Hill are undoubtedly of
great antiquity, but very little is known of their past history
or as to the time when the ilow prevailing views as to the
sanctity of the whole hill first obtained acoeptance. The
early work referred to in the argument for the appellants
merely extols the superior efficiency of the abishekam or
ablution ceremony when performed at the shrines as compared
wit.h t.he same ceremony when performed in ordinary temples.
From the -16th to the 18th century, the Jagat Seths, a wealthy
and powerful family of bankers at Murshidabad, who
belonged to the Swetambari sect, appear to have maintained
the 'shrines, but on the cession to the East India Company in
1765 they removed to Calcutta.

At the decennial settlement in 1790, and afterwards at the
permanent settlement, the hill was included in the zamindari
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'0F the Raja of Palgunj, which raises a legal presumption that
it was his property. During the greater part of lagt century,
the Raja of Palgunj, .failing anyone better qualified, bore the
expenses Of the shrines, and recouped himsdlf by taking a&
share of.the pilgrims offerings.

The hill itself istwenty-five square miles in extent, and rises
to a height of nearly 4500 feet at top of the highest peak,
According to the report of Lieut. Beadle, who visited it in
1846, it was covered, except, at the veryfop, by forest trees
aid by dense jungle infested by' wild beasts and was
uninhabited. by man, the.fev Santha hamlets on the lower
ranges being' apparently .overlooked. Since the coming of
the British Raj, he said the number of pilgrims had been
increasing annually. They were mostly of a wealthier class
as compared with the Hindu pilgrims to Jagannath, but
owing to the construction of the Grand.Trunk Road, which
pases undernegth the hillat a disance of 200 miles from

Cdcutta, he thought it bade fair to become a very popular
shrine. The advent of the railway, and the construction of
sixteen miles of metalled road from the nearest railway
station to Madhuban, now make access easy, and pilgrims
visit the hill in thousands' every year. 'Otherwise the,
conci.itionsare not much altered. In 1861, a military
sanatorium was opened near the top of the hill, not far from
.some of the shrines, on a site acquired from the Raja; but
was discontinued four years later. A dak bungalow -and a

branch 6f the Dublin Mission now cecupy the Ste.  In 1876

the Raja granted a permanent lease of 2000 acres more than
half-way up the hill, and abutting on the pilgrim's way, to an
English planter named Boddam, who opened a tea plantation
there, and there is now another plantation in the same
neighbourhood. At the beginning of this century, the
Swetambaris began the construction of a large white marble
temple over the Parasnarh shrine at the top of the highest
peak. The Digambaris were strongly opposed to this as
affecting the unique and rnost impressive characteristics of
the place, and so it is said to have been the beginning of the
quarrel between the two sects about the hill.

——
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B —.
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W Their Lordships will now refer as briefly as possble to the J. C.
v, evidence which shows, in their opinion, that the Raja's title, 1933
) which has now passed to the Swetambaris, is unassailable. Hurom

' tea .plantation, both of which, in the light of the evidence in Smvém.

r.
n grongly against their present dam. In a suit filed by the
S

| In the first place, the fact that the Jains are not shown to Craxm,

A

bawe taken any objection to, the military sanatorium-and the mg_‘;

this case, must have been most distasteful to them, tels

o

Raja in 1867 against a member of the Swetambari st} to
establish his title to the hill and a share of the offerings, the

xr lower Court found that he was the proprietor of the. whole

hill except the shrines themselves, but the decree was 4
reversed by the High Court on the ground that the plaintiff L
s had not established any.cause of action against the defendant. , 4
| In 1872, these disputes were settled by an ekranama between Lo
the Raja and the Swetambari sect by which he rundertook
among other thingsto grant them land, stones, and timber

for ay new dhrines. This dipulation involved a clear
admission of the Raja's title to the hill.
In 1888, in oonsequence of the action of the lessee of the'

tea plantation in starting a lard factory which invelved

the slaughtering of pigs, a thing peculiarly offensive to the

Jain religion, the Swetambaris filed a suit against the Raja

and the lessee alleging that they were trespassers’ and aso

-that ‘the lessee's action: was & breach of'one of the Raja's

covenants in the'ekronama, of which the lessee had notice '
§ when he entered .into the lease. In the plaint théy claim

title under an aleged ancient grant from the Emperor at

Delhi which has always been rejected whenever put forward,

but the case of debattar now set up was distinctly raised by'
additional issues as to whether the hill was dedicated to the

religious purposes of the .lain religion: and as such vested in,

and the property of, the Jain community. These claims of

title were examined and rejected in elaborate judgments by

the lower Court and the High Court, which held that the

property was in the Raja, but that the acts complained of

were a breach of an implied restrictive covenant-by the Raja

in the ekranarna of which the lessee had notice.
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J. 0 In 1900, the Digambaris are found joining with the Raja
1933 in successfully suing the Swetambaris for removing certain

ngtzﬁirgx stairs which they had erected under licence from the Raja. |I
v. In that suit the Swetambaris merely denied that the hill was

hamanal the exclusive 'property of the Ragja, and alleged that the I
Swer.  plaintiffs had no right to interfere with the pilgrim way, but

it was held that the defendants were not entitled to remove
the stairs which had become annexed to the soil and were
vested in the Raja as owner.

In 1903 the Digambaris filed another suit about the new
temple, which however was discontinued. In the plaint it
was admitted rthat the hill was the property of the Raja,
subject to the .lains' rights of worship,

For the last twenty years the "two sects have been engaged
in a struggle to acquire the Raja’s title for thair own .seot
which has now been finally determined' by the judgment of
the Board in favour of theSwetambaris,

The Subordinate Judge has discounted much of this evidence

on the ground that one or other sect was not a party to the'
particular suit, but it is not a question of res judicata, but of
repeated admissions and of the successful assertion of the
Raja's title whenever challenged. Nor is there, in their
Lordships' opinion, any foundation for the further suggestion
that the Jains were not in a position to assert their rights.
They are a wealthy community and must have incurred
enormous costs in the litigation already mentioned, and in the
twenty years' further litigation arising out of their efforts to
acquire the Raja’s title, whereas in 1903 the .Raja was driven
to seek relief under the Chota Nagpur Encumbered Estates
Act, largely' owing to the. heavy expenses he had already i
incurred in litigation with them about the hill. l

The Subordinate Judge has based his finding that the whole
hill 'is the debattar property of the Jain deities on the belief
in its. sanctity now entertained by both sects. 'As observed
by Ross J., that evidence' undoubtedly. est.abl.ishes beyon.d
a dOlIbt that in the belief of the,Jain community a spiritual
guality in some way attaches to the, hill, but-this .isa matter
of faith arid cannot in ifself determine the physical ownership |
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of the hill. On this pazt of .the case their Lordships agree
with the learned judges of the High Court that the hill wes..

not the debattar property of the Ja,in deities but the property mmu

of the Rgj a

MAEARAJ
On tms .basis, the Jeaned judges rightly proceeded to perment

consider whether the acts complained of interfered with the |
Digamburis' rights of worship on the hill. Now eating and
drinking) spitting and the offices of nature, and many 'other
things which are unseemly and irreverent acts in a place of
worship, are naturally and properly prohibitediii the ancient
“ Ashatana of Jain temples”; but, as observed by Ross J.,
those rules can Gilly be applied by analogy to a vast expanse
liko Parasnath Hill, and must be subject to reasonable
modifioationsin practice, and this is what is shown by the
evidence to have happened.

,»No serious objection seems ,to have been taken to .the

military sanatorium while it existed, or to the plantations

with their ooaly lines lower down, though they involved a .

complete disregard of these rules, Further, writing in 1846,
Lieut. Beadle says that a religious meeting or mela was held
on the hill every year .for a fortnight in January, and that
shopkeepers ascended with grain and, other provisions for
the') wants of the worshippers, and there is evidence that a
Hindu mela is still held on the hill every year.

INna suit in 1910 it wag proved that by immemoria custom'
the primitive and backward Santhals in the neighbourhood
are entitled to hold a hunt on"the hill enjoined on them by
their religion on one particular day in the year. Eightto
sixteen thousand Sarrthals.take part in the hunt, working
round the hill and across the pilgrim ‘'way, and the day ends
with sacrifices to their gods and their annual caste 'meeting.

None of these things, however distasteful, appear to have
imterfered with the Jains' worship on the hill,

The objection to the erection of buildings on the hill seems
to have been put forward prominently for the first time by
the Digambari pundits in opposition to the erection of the
Parasnath ternple. According to their teaching, as deposed
to by some of the witnesses, it isan act of ashatana to build
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J.C. atemple 'on the sacred hill, and it is ds0 anact of ashatana
1933 to pull it"down or to. leave ivstanding, in the latter case
oo because it involves the daily. presencecf pwjaris on the hill
Cam worship the images ill the' temiple, Even:so, it was'not
BAHARAT attempted to stop the building on this ground in the suit
Swex.  filed in 1903 and afterwards discontinued,

Coming now to the acts complained of, owing to the
increase in the number of pilgrims, pujaris and other temple
servants have for some time beenemployedin daily attendance
on the hill without objectionbeing taken. Whether spending

the night thers was allowed O tolerated is a matter of
controversy. AU that is now proposed is to erect dwedlings
for them on the top of the hill instead of requiring them to
make the long ascent and descent every day; to build
dharmasalas or rest.houses for pilgrims, and to station

sentries and night watchmen on the hill. Their Lordships

agree ‘with the learned judgesthat it is'not proved that any
of .these acts will interfere with the Digambaris' rights of

worship.  Ag Ito the proposed gateway, the Courts cannot
assume that it will be used to obstruct the Digambaris' rights
of access to the hill; if it should be, they will have their
remedy. For these reasons their Lordships are of opinion
that as to this part of the case the appeal fails.
Theremaining guestion as to the alterations in three of the
shrines may be dealt with more briefly, as both the lower
'‘Courts are in substantial agreement about the' facts and
bave orJy differed on the question of limitation. The
charans in the old shrines wers impressons of the footprints
of the saints, each bearing a lotus mark. The Swetamb,aris
who prefer to worship the feet themselves, -have evolved
. another form,of c4aran, not very easy to describe accurately
in the absenoe of models or photographs, which shows: toe

foot. This the Digambaris refuse to worship as being a
repl'esenta,tion Q_g__(_:i_gtached part of the human body. Both
the lower Courts have heldthat the action of the Swetambari
in placing .charans of the description in three of the shrines
is a wrong of which the Digambaris elre entitled to complain.
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As regards limitation the-Subordinate Judge held On rather
insufficient grounds that the acts complained of took place
within six years of suit, so that this part of the claim ¢ould

not be barred by art. 120, but be,dso held that it could not
be barred under that article as it was a continuing wrong, as

to which, under &. 23 of the Indian Limitation Act, & fresh

period begins to run at. every moment of the day on which
the wrong continues. The High Court, cn the other hand,
were of opinion that it was not & continuing wrong and that
the claim was barred under art. 120. In ‘their Lordships'
opinion the Subordirate Judge was right in holding that the
[1cts complained of were a continuing wrong and consequently
that this part of the claim is not barred. This question is
covered Ry the deoison of this Board in Rajroep Joer v. Abul
Hossein (1), a case of diverting an artificial watercourse and
cutting off the water supply of the plaintiff's lower lying
lands.

The fact that there isno period of limitation in suits arising
out of continuing wrongs, except as regards actions -for
compensation which are governed by art. 36, does not how-
ever conclude the question, because under the law of India
declarations and Injunct.ions.are discretionary forms of specific
relief, and under s. 56 of the Specific Relief Act, 1877) the
Court may refuse to grant an injunction if the plaintiff by
acquiescence or other conduct has disentitled himself to such
relief, No such case, however, was made in the lower Courts"
and no sufficient cause has been shown for refusing to grant,
the reliefs prayed for as to this part of the case

Lastly, it is not disputed that, in,sc far as it xtrikes out,
declaration 4 in the Subordinate Judge's decree and the

dizgetion as to the form of charun to be placed in two other
shrines, the High. Court's .decree is not in accordance with
their judgment: o

In the result their Lordshlps will humbly advise His
Majesty that this appeal ought to be allowed in part, and the
decree of the ngh Court varied : (a)'by deleting thérefrom the
directions which strike out rroID the decree of the Subordinate

(1) (1880) L, R. 7 1. A. 240.
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J.C Judge (1.) declaration 4, and (2.) his direction requiring the
1933 defendants to remove .frorn the tanks of Padam Prabhu, Sri
Huxun  Abhinandan Natbji and Dharam Nath the new charans
| C_Hj_m placed by. them therein and to put in these three tonks, as
- Mumiras el ag the tanksof Sri Subudhinath and Si ChandraPrabhu,
swem.  footprints as had originally been there; ancl (b) by setting
aside the direction as.to costs. In other respects the decree
of the High Court ought to be affirmed. As regards costs,
their Lordships think that justioe will be done by ordering"
the appellants to pay two-thirds of the respondents costs
incurred in both Courts below and two-thirds of their costs
of this appeal. For this purpose the direction as to costs 'of
the Subordinate .Judge should also be set aside, and any
costs already paid under the orders of the Courts below will

have to be adjusted to bring about the result arrived at.

Solicitors for appellants: Barrow, Rogers'& Newll.
Solicitors for respondents: fly. S. L. Polak & Co.
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THAYARAMMAL v, KANAKAMMAL 457

18. In view of the discussion made above, the goped is allowed with
cogts and the impugned judgment dated 23-7-2002 of the HighCourt is St
.uside. The writ petition preferred by D.P. SRTC against the decision of the
competent authority and connected writ petitions shall beheard afresh by the
High Court in thelight of the direction issued by this Court in the case of
Gajraj Singh® after impleading all such parties who havebeen granted relief
by the competent athority. -
Civil Appeals Nos. 6342-43, 6344-45, 6347-48, 6350 51, 6353-54, 8575 of
2002 and 4196 of 2003
19. In view of thedecision in Civil Apped No. 6341 of 2002 (U.P. SRTC
v. Sate of LTP), thegppeds are dlowed and the impugned judgment dated
23-7-2002 of theHigh Court issetaside.

Civil Appeal No. 5258 of 2003

20. The gppdlants were granted permits on 11-2:1991 after the High
Court had held on 16-3-1990 that the Scheme had lapsed. In view of our
finding that the Scheme had not lapsed, the appellants are not entitled to
renewal of their permits. The appeal is accordingly dismissed.
Civil Appeal No, 76790f 2004 @ SLP (Civil) No. 21557 of 2002 and Civil
Appeal No. 7681 0/2004 /@ SLP (Civil) No. 19034 of 2003

21. Leavegranted.

21.1. In view of the decision in' Civil Appeal No. 6341 of 2002, the

appeals are allowed and the impugnedjudgment dated 23-7-2002 of the High
Court is set aside.

(2005) 1 Supreme Court Cases 457

(BEfORE D,M. DHARMADHIKARI AND H.K. SEMA, J1)
THAYARAMMAL (DEAD) BY LR. Appelam:

Versus
KANAKAMMALAND OTHERS Respondents.

Civil Appeds No. 60600f 1999 with No. 6061 of 1999,
decided on December6, 2004

A, Hindu Law - Réligious and Charitable Endowments - T.N. Hindu
Religious and Charitable EndowmentsAct, 1959 (22 of 1959) - S 6(5) and
(17) - Property dedicated for use as Dharmachatram (resting place for
travellers and pilgrims) — Nature of - Held, was a "charitable
endowment" Such dedication is neither a "gift" nor a “trust” - Hence,
rightly held by the High Court that it could not be claimed by the plaintff
as a trustee or defendant as owner - However, ngh Court erred in
directing that the Administrator General under the Admmistrators General
Act, 1963 (45 of 1963) and the Official Trustee under the Official Trustees
Act, 1913 (2 of 1.913)should take over the said property for administration

t From the JUdgmentand Order dated 3-12-19980f theMadras Iigh Courtin SA No. 93 of .1985
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.-~ Thesaid twoActs(Act45'of 1963 andAct 2 of 1913) not applicable tothe
instant case- Suit property being a charitable endowment directed to be
taken control of by the State Government and the Commisstoner under the
TIN. Hindu Religiousand Charitable EndowmentsAct, 1959

B, Hindu Law - Religious and Charitable Endowments -- Generaly
- Held, a dedication by a Hindu for religious or charitable purposes is
neither a "gift" nor a "trust" in the strict legal sense - Reigious
endowment does not create title in respect of the property dedicated in
anybody's favour - Transfer of Property Act, 1882, S. 122- Trusts Act,
1882,S. 3 b

The contents of the scone inscliiplion on the outer wall of the property in
question Indicated that the said property was dedicated by its owner for being
used by the genera public as a Dharmachatram |.e, a"choultry’ of South India
where travellersand pilgrims can take shelterand be provided with refreshment,

The plaintiffs claimed (i) that they were in occupation of a part of the
dedicated property described in Schedule 1A' of ' the plaint in the capacity & ¢
trustees, and (it) that aportion ofthe sad property Inentioned in Schedule 'B'
had been wrongly encroached Upon by the defendants who were liable to be
evicted and injuncted from entering into the possession of any part of the
dedicated property,

On the other hand, the defendants contended that they had acquired title Lo
the portion of property in their possession on the basis of purchase made by them d
in court sale which was conducted in the course of execution of a compromise
deciee reached in respect ofthe sun property between parties tothat sult.

The trial court andthe first appellate court held that the compromise decree
was collusive and theproperty being apublictrust, thedefendants could cdlaim
no owgr;lersmpto the properly on the basisof the alleged purchase of the samein
court e.

The defendants preferred a second gpped to the High Court. The High Court e
carne to the,conclusion that the property in question was dedicated for public
use. Notrusrees were appointed by the owner of the property who dedicated the
same as Dharmachatram. The High Court, therefore, held that the defendants
could not acquire any title to Schedule ‘B’ property on the basis of court sale.
The plaintiffs also could not claim any right to the property in their assumed
status of a tlllsee. Thus, the High Court modified the degigg granted by. the
coutts below and directed that as the property belonged to a public trust with no
scheme provided for its management through appointed trustees, the
Administrator General under theAdministrators General Act, 1963 (45 of 1963)
and the Official Trustee of Madras under the Official TrusteesAct, 1913 (2 of
1913) should adminlster the suit properties as properties of the public trust.
Aggrieved by the said judgment, both the plaintiffs and defendants approached
the Supreme Court by way of the present two cross-gppedls. 9

Dismissingboth the appealsand.modifying thejudgment of the High Court,
the Supreme Court

field:
The contents of the stone inscription clearly indicate that the owner has
dedicated the property for use as "Dharmachatram” meaning § +¢sting place for

the travelleds and pilgrims visiting the Thyagaraja Teznple. Such a dedication in h
the strict legd sense is neither a “gift' asunderstoodin the Transfer of Property
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Sen, A.C.. K. Mukherjea on Hindu Law of Religious and Charitable Trusts, 511 Edn.,
pp. 15, 16,26, 102andI 03, reied on
TheHigh Court was right in coming tothe conclusion thatthe suit property
which was adedication for charitable purposes cannot be claimed by the plaintiff
& .atrustee or the defendant as owner. However, it falled tomake adidinction
between a"trugt" in grict legd sense and a“religious or chart table endowment”
as understood in customary Hindu law. It is because of its failure to see this
dtstinction thatit committed all error in directing that the Administrator General
in accordance with the provisions of theAdministrators General Act, 1963 (45 of
1963) and the Official Trustee underthe Officid Trustees Act, 1913 (2 of 1913)
should |akeover the property for administration. Recourse to Act 45 of 1963 and
Act2 of 1913 was not. warrantedwhen the State enacuncnt viz. the Tamil Nedu
Hindu Religious and Charitable Endowments Ac; 1959 expressly governs the
subject-matter indispute. (Paras J7 and 18)

Hence, the judgment of the High Court is upheld with the modificauon that
instead of theAdministrator Generd under Act45 of 1963or the Officia Trustee
under Act 2 of 1913, the suit property which is a "charitable endowment' shall
be taken in control for administration, management and maintenance by the State
Government and the Commisstouer by invoking their powers under the Tamil
Nadu Hindu Rdligious and Charitable Endowments Act, 1959. (Para 23)

[Ed.: SeealsoV K. Vaadachari's Hindu Religious and Charitable £rndowments, 4th Edn.,

2005, Chap. VI on "Charitable Endowments', p. 347.]

C. Hindu Law - Religious and Charitable Endowments -  Generally
-~ Property dedicated for religious or charitable purpose for which the
owner of the property or the donor has indicated no administrator or
manager - Effect - Held, the property becomes res nullius i.e. property
belonging to nobody -  Such a property vests in the property itself as a
juristic person’ (Para 16)

Sen, A.C.: B.K. Mukherjea on Hindu Law of Religious and Charitable 7rusts, 5th Edn.,

p. 35, reliedon

Manohar Ganesh Tambekar v, Lakhmiram Govindram. ILR (1888) 12 Born 247;. Krishna

Singh v, Mathura Ahir, AIR 1972All1 273 ; 1972 All LJ 155, approved -

1). Trusts Act; 1882 — Applicability - Held, applicable only to private
trusts and not to public trusts (Para 1.5)

W-P-MJZ/30909/C

Advocates who appeared in this case:
M.N. Ruos, Senisr Adveeate (Y. Ramesh, Mt Sagmita Tripathy and ¥. Rejagopa Rao,
Advecates, with him) for the Appellant inCA No. 6060 of 1999 and the Respondent
in CA No. 6061 of 1999;
Santosh Paul, Sandeep Chhabra, Rajeev Sharma, Ms Shree Devi and M.J. Paul,
Advocates, for the Respondent inC4 No, 6060 of 1999and the Appellant in CA No.

6061 of 1999..

Chronological Itst ofcases cited "\" on pagets)
1. AIR 1972 All 273 : 1972 All LJ 155, Krishna Singh V, Mathura/\hn 4639
2. TI.R (1888) 12 Born 247, Manohar Ganesh Tambekar v. Lakhmiram

Govindram 463¢€j

a4

ONLINE | Thisproduct is licenced to Rajeev oheven, Sr. Advocate, New Delhi. :
TruePrmt M TryePrint" source : Supreme C;QurtCases
- lll’ll-'"I_‘lll-)ﬂl:".\."r "
THAYARAMMAL v, KANAKAMMAL 459
Act which requires an acceptance by the doneeof the property donated nor is it a
"trust”. (Para 15)
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The Judgment of the Court was delivered by

D,M. DHARMADHIKARI, J,- These two cross-appeds have ben filed
as both the' plaintiffs and defendants feel aggrieved by the judgment of the
learned Single Judge of the High Court of Madras passed in second apped
wherebv deeree granted Ily the two courts below hag been modified with
directions to theAdminigtrator General under theAdministrators Generd Act
45 of 1963 and the Official Trustee of Madras underthe Officia Trustees Act
2 of 1913 (hereinafter referred to asAct 45 of 1963 and Act 2 of 1913) to
adminigter thesuitproperties as properties of thepublic trust.

2. The facts relevant to the ingtitution.of the suit leading to the present
two cross-appeals are as under:

The properties in suit described in Schedules 'A' and 'B' are admiuedly
properties dedlicated for being used by the. public & Dhannachatram, The
.document .of dedication is in. the nature of adone inscription on the front

wall of the property. The proparty hes been deiicaed' & .a Dharmashauam

meaning a“cheuliry” Of South Tndia where uavellers and pilgrims can teke
shelter and be provided with refreshment, The stoneinscription is of.the year,

.1805 and has a presumptive evidentiary value urrderthe'Evidence Act. The-

inscription isin Tamil and the contents of it have been .explained to us in
which the dedicator has clearly described himself as the owner of the
property which he dedicated. to thegeneral public asaresringplace. Thereis
no trustee mentioned therein and thewitnessto thededication is no hUlllan
being but LordThyagaraja Himsdlf. The inscription trandeted into English
reads as under:

"Srinlvas Sagapram 6729. Kaliyuga Karthan 4905. Panchegam
Vattage Dharpitham, 57 years of Rathase, 3rdday. Ippasi MarlS (Tanl!l)
Wednesday. TQdaYl at Ghennai Towa belongs to Tadhaval esmiunity,
Pachaiyarnmal, wife of: Toraralur Sadayappa Pillai, dedicated this
property as Dharmachatram, whichbeing boundariesin east side Sixteen-
pillar Mandapam, South side Nallena Mudaliar Chatram, west side
Kammal Chatram, north side Nada Veghi and being 73 feet length
towards south and north, 31 feet width, towards west to east. This
Dharmachatrarn along with all the appurtenant rights can be used till the
last days of Moon and Sun. No one can sell or mortgage this chatram.
Thyagaraia Swamiyal and Vaduvudalyanma are witnesses.' Any person
who w.ould create any encumbrance by selling or purchasing would incur
a curse like the one, to be incurred by a personwho would slaughter a
cow on thebanksof I-loly Ganga inKas,"

- 3. The case of theplaintiffswas that 'they arein occupation' of a part of
the dedicated property described in Schedule ‘A’ of theplaint in the capacity
astrugrees. It is further pleaded that a portion of thesaid property mentioned
in Schedule 'B'has been wrongly encroached upon by the defendants who
areliable to be evicted and injuncted fromentering into the possession of any
pan of the dedicated property.

/5
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4. The suit wascontested by the defendants pleading inter aliathat théy
have acquired tIne tothe portion of property in theirpossession onthe basis
a  of purchase made by them incourt sle which was conducted i nthecourse of
,execution of,a compromise decree reached in respect of the .uit property )
between parties to that uit.
5. The trial court and the first gppellate court. partly decreed the suit.
There is a concurred finding recorded by them that the CO111pr011lise decree
was collusive and the property being of a public trust, the defendant can
b clam no ownershipto the property on the basisof the alleged purchase of the
same in court. @Ie. ,

6. The defendants preferreda second appeal to the High Court. The High

Court carne to the concluson on the basis of the contents of the stone
inscription on the outer' wal of the property thatit was dedicated for public

¢ Use No trustees were gopointed by theowner of the property who dedicated D
the property as Dharmachdtra. The High Court, therefore, held thet the

e

defendant could not' acquire any fitle to Schedule ‘B’ property onthe basisof
court sde. The plaintiffs dso cannot daim any nght to the property in his
assumed statusof atrustee. - = ﬁ?

7. The High Court on the above findings and conclusions modifled the

d deeree granted by the courts below and directed that as the property belongs
to a public trust with no scheme provided for its management through
appointed trustees, the Administrator General under Act 45 of 1963 and the

. Officia TrusteesAct, 1913should take over the management of the trust.

8. The operative part of thejudgment of the High Court insecond appeal

e with the directions contained therein needs verbatim reproduction as the

counsel appearing in these two cross-appeal shave assailed themin favour of
their parties:

“In theresult thesecond appeal isalowed in part. Thejudgment and
decree of both the courtsbelow in the suit OS No. 21 of 1975 on thefile
of llud Additiona Subordinate Judge’s Court & Chengalpattu dated
29-11-1977 and in the first appeal in AS No. 272 of 1978 on the file of
the District Court at Chengalpattu dated 20-12-]983 are modified, and
the suit in @S No. 21 of 19750n thefileof I1nd Additional Subordinate,
Judge'sCourt at Chengadpauu is decreed declaring that the suit property
consisting of Plaints A and B schedule properties are 'Dharrnachatram’
and it is a public trust, and the Administrator General and Official

9 Trustee of Madras is directed to take delivery of possession of the suit
properly consisting of PlaintsA and B schedule properties through the
process of court before the Subordinate Judge's Court at Chengal pattu,
and theAdministrator Generd and Official Trustee of Madras is directed
to administer the suit property as a public trust property in accordance
with the provisions of the AumtnlSunors Generd Act 45 of 1963 and the

h Officia Trustees Act 2 of 1913. In other respects the suit claim of ‘the
respondent-plaintiffs for the: reliefs of possession and permanent

® e e o




Supreme Court Cases Full Text, Copyright @ 1969-2019, €EC Publishing Pvt. Ltd.
Page 6 Wednesday, Avgust 28, 2019

[_Q NLINE 5 " Thisprocuctls licenced to Rajeev Dhavan, Sr, Advocate, NewDelhi. !

poril TruePrint™ source : Supreme Court Cases
TrugPrint

462 SUPREME COURT CASES (2b05) 1SeC

injunction and also for damages for use and occupation is dismissed.:In

the aireumstances of the case each party is directed to bear their own

costs throughout. a

The Regidry isdirected to send acopy of this judgment and decree
in'the second apped in'SA No. 93 of 1985 immediatdy to the

Adrnlnistrator Generd and  Officid Trustee at Madras and to the

Subordinate Judge's Courtat Chengalpattu,”

9. The principal submission of the learned counsel appealing in these b
appeals representing legal representative of the deceased plaintiff, isthat the
High Court wrongly held that theproperty dedicatedwas a "trust". According
to the learned counsel it was a "charitable endowment" to which the
provisionsof Act 45 of 1963 and Act 2 of 1913 were not atracted. It. is

submitted that the property described @ Dharmachatran is covered by
definition of the words "charitable endowments' in Section 6(5) of [he Tamil ¢
Nadu Hindu Religious and Charitable Endowments Act, 1959 (hereinafter
shortly referred toas"the State Act™).

10. It is subrniued that the endowment is not registered. The family
members of the plaintiffs since generationshave been occupying a portion.of
thesuit property and putting it to use for providingshelter and refreshment to
travellers and pilgrims. It is argued that the I-ligh Court ought not to have d
disturbed the concurrent findings of the subordinatecourts and modified the
decreein second appedl.

11. On the other side, as respondents and appeliants it the cross-appedl,
Icamed counsel argues that the contents of the stone inscription do not
amount in law to creation of any frust and the plaintiffs, therefore, canclaim
no status of a trusteg, It is contended that the defendants having purchased e
theproperty in acourt auction and been placed in possession have better title
than theplaintiffs.who are mere imposterswith a bogusclaim as trustees. It
"is, therefore, prayed that the judgmentof the High Court should be set aside
andthe suit of theplaintiffshould bedismissedin toto.

12. After hearinglearned counsel appearing for the parties and perusing
the relevant record of thecase, the main question which according to us
needs decision is as to the nature of the property and whether the stone
inscriprlon on theouter wall of theproperty indicates creation of a "trust" or
a “charitable endowment”.

13. In the contents of the stone inscription afixed on the property in
dispute, it is described as "Dharmachatrarn”. In Hinduism, right from the 9
Vedic period, there were inditutions like saraisand Dharmachatra which are
resting places. A hymn addressed tothe Marui (winds) (Rigveda Ashtka, Ch,
IV) speaks of refreshments”being ready at the resting places on the road".
Thishymn indicatestheexistence Of accommodation for the use of travelers.

14. Dharmachatram is "choultry" Of South Indiameaning a place where ,h
pilgrims or travellers may find rest and other provisons. I-lindus in India
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consider the establishment of temples, mutts and other fous of religious
institutions or excavation and consecration of tanks wels and other
reservoirs of water, planting of shady trees for the benefit of travdlers,
establishment of choultries, sarais or almshouses and dharamshdas for the
benefit of mendicants and wayfarers and pilgrims as pious deeds which
would bring heavenly bliss and happinessto a.Hindu. The PROPATHA of the

Vedas is (he same rhing as chuntry or sarai and Sometimes it is described as '

"PRATISHREYAGRAH". (See EK. Mukherjea on Hindu Law of Religiousand
Charitable Trusts, 5th Edn.by A.C. Sen, pp. 15, 16and =2 & - D> **

. 15. The cont.ents of the stone inscription clearly indicate that the owner
has dedicated the property' for use as "Dharamchatra’ meaning a resting
place for the travellers and pilgrims visiting the Thyagaraja Temple, Such a
dedicauon in the strict legal sense is neither a "gift" as understood in' the
Transfer of Property Act which requires an acceptance by the donee of the'
property donated nor is it a"trut". The Indian Trusts Act as clear by its
preamble and contents is applicable only to private trusts and not to public
trusts. A dedication by aHindu for religious.or charitable purposes Isneither
a“gift” nor a“trust” in thestrict legal sense. (See B.K, Mukherjeaon Hindu
Law of Religiousand Charitable Trugts, SthEdn.by A.C. Sen, pp, 102-03:)

16. A religious endowment doesnotcregte titlein respect of theproperty
dedicated in anybody's favour. A property’ dedicated for religious or
charitable purpose'for which the owner of the property or the donor has
indicated no administrator or manager becomesres nullius which the learned
author in the book (supra) explains as property belonging to nobody. Such a
propertydedicared for general publicuse isitself raised to the category of a
juristic person. Learned author at p. 35 of hiscommentary explains howsuch
aproperty vestsin theproperty itself asajuristic person. In Manohar Ganesh
Tambekar v. Lakhmiram Govindram! it is held that; (ILR. p. 263)

"The Hindu law, like the.Roman law and those derived from it,

recognises; not only corporate bodies with rights of property vested in.

the corporation apart from its individual members, but also the juridical

personsor subjects calledloundations.” (emphasis supplied)
The religious ingtitutions like mutts and other establishments obviously
answer to the description of foundations in Roman law. Theidea is the same,
namely, when property is dedicated for a particular purpose, the property
itself upon which the purpose is impressed, is raised to the category of a
juristic person so that the property which is dedicaled would vest in the
person so created. And soit has been held in Krishna Singh v. Mathura Ahir?
that a mull isunder theHindu law ajuristic person in thesame manner asa
templewhereanidolisi - Nstal l ed -,

17. The learned Judge of the High Court was right in corning to the
conclusion that [he property in suit which was a dedication for charitable

1 ILR(1888) 12Born 247
2 AIR 1972A11273; 1972All U 155
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. purposes cannot be claimed by the plaintiff as a trustee or the defendant as
owner. Having thus C011le to the conclusion, the High Court failed to make a
diginction between a “wrust” in drict legd sense and a "rdigious or a

, charitable endowment" a understood in customary Hindu law. 1tis.because
of itsfalure to-seethisdistinction that it committed an'error in directing that
the Administrator Generd in accordance with the provisions of the
Administrators General Act 45 of 1963 and an Officia Trustee under the
Official Trustees Act 2 of 1913 should take " over' the!' property for'

admininralon. b

18. Wehavelooked into the provisions of the twoActs, Act 45 of 1963
and Act 2 of 1913 and we find that recourse to them was not warranted when
the State enactment viz, the Tamil Nadu Hindu Religious and Charitable

, Endowments Act, .1959 expresdy governs thesubject-matter in dispute,

19. Section 10 of the Officid Trustees Act fro111 itscontents shows that it c

isgpplicable only inrdation to aproperty subject toatrust for. which there is
no trugee avalable within the locd limits of the jurisdiction of the High

Court. It is only in such cases that the High Court can gppoint an Officia

Trusteeto takeover the property for management, Such is not thé case here.

. 20. Similarly the High Court can appoint an Adwinisuator .General
underthe Administrators General Act' of 1963 only in case thereis none to d
whom letters of administration in exercise of its powers of grant of probate
and letters of administration under the Indian Succession Act can be granted.
The Act of 1963 can have no application to acharitable endowment to which
the provisions of the State Act are directly applicable.

21. ‘Sections 6(5) and 6(17) of the State Act define "charltable
endowment” and "religious endowment" respectively to include amongst e
other religious,institutions and charitable institutions, "choultries" endowed
for the benefitof the public. The definition clausesread as under:

“6. (5) 'charitable endowment' means al property given or endowed for
thebendfit of ,or used asof righ; by, theHindu or theJain community or any
section thereof, for the support or maintenance of ob.lects of utility to the
said communlty or section, suchasresthouses, choultries, patasalas, schools
and colleges, houses for feeding the poor and ingtitutions for the
advancement of education, medical relief and public health or other objects
of alikenature; and includes theingtitution concerned;

* * *

(17) ‘religious endowment or ‘endowment means al property
belonging to or given or endowed for thesupport of maths or temples, or 9
given or endowed for the performance of any serviceor charity of a public
nature connected therewith or of any otherreligious charity; and includes the
institution concerned and also the premises thereof, but does not include
gifts of propery made 4s personal gifis to the archaka, service-holder or
other elnployee of areligiousinstitution.” (emphasis supplied)

22. The Commissioner appointed under Section 9 of the State Act and h
other authoritiesunder him like Joint, Deputy and Assistant Cornruissioner as
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h

his delegates have been conferred with ample powers under Chapter 111
paticulaly, Sections 23 and 24 to take necessary stepsfor maintenance and
management of dl "religious endowments within the State to which the
provisons of the State Act ae gpplicdble. The State Government is
empowered under Section.3 of the State Acr to extend. the provisions Of the
Acllo "religious endowrnenrs”.

23. For the reasons aforesaid both the appeals, are dismissed and the
judgment of the High Court is upheld with the modification that instead of
the Administrator General under Act 45 of 1963 or Official Trusteeunder Act
2 of 1913, the suit property whichisa"charitable endowment" shall be taken
in control for administration, management and maintenance by the State
Governmenr and theCommissioner by invoking their powers under the Tamil
Nudu tlindu Religious and Charitable Exdownients Act, 1059,

24. Copies of this judgment be sent to the State Government of Tamil
Nadu and the Commissoner for, Hindu Religious and Chaitable,
Endowments in the State of Tamil Nadu for teking necessary actions &

required in law for proper maintenance and adminigtration of the property in
suit.

(2005) 1 Supreme Court Cases 465
(BEFORE S:N.yARIAVA, DR. AR, LAKSHMANAN AND S.N. KAPADIA, IT.)

‘el IAI KARANIT MACH}‘NE CENTRE (P) LTD. Appellant;
’ . = Versus®
COLLECTOR OFCENTRAL EXCISE, PUNE . Respondent.
Civil Appeal No. 2431 of 1999t, decided on December 10, 2004
A, Excise - LImitation — Misdeclaratiou - Extended limitation

period under S. 1i-A(1) proviso of Central Excise Act - Applicability -
IVIJDVAT Scheme - Misutilisarion of, for thc benefit of sister concern -
AY 1988-89 — Exemption notification in respect of SSI unit providing for
partial exemption for those taking MODVAT credit and total exemption up
(o a specified limit for others with thestipulation that concession would not
be available where MODVAT credit: was not availed or was not admissibl¢ —

Assessee SST manufacturing components of machinery falling under Sub-
Heading 9024,90, Central'Fxcise Tariff Act, 1985 and gearboxes and
gearbox covers falling under Sub-Heading 8483.00 and using iron and steel
products falling under Sub-Headings 7209, 7203 and 7204.20 as inputs -

Assessee opting for M()DVAT sdiciTic in 1986-87 and continuing to avail
MODVAT facility in 1987.88 - In 1988-89, without: opting out of IVI)DVAT
Scheme, the assessee clearing its final products at concegsional rate of duty
without entitlement to do so as in respect of cast iron and*castings MODVAT

t From the Judgment and Order dated 17-9-1998 of the Customs, Excise and Gold (Control)
Appellate Tribunal, New Delhi in PO NQ E/1863 of 1998-B1 in A. No. E/829 of 1992-B1.:

(2002) 148 TLT 537
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PRIVY CO.IINCII..

GOKAL OHAND-Appellant

versus

HUKAM CHANDNATI MAL (1 FIrM) AND

OTEERS- Respondents

Privy Oouoctl Appoa! No. 122 of 1919,
(Chief Court Appeal No. 1253 of 1912.]

Hindii Low—Joimt Family Property - Mitakshaya— Indian Jivd’

Servant—Gaing Of Sciance—Special Training—Detriment to Pairic
mony—Qnus of Proof,

Theapyellans, who held a salaried appointment in the Indian-

Civil Service, was an uoseparatud memher of a joint Hindw

family governed by the Mifaksh ta. The family carried on s

joink ancestral business as money.lenders in the , course of which

they gave Aundis to the resnondents in resnectof o debt, 'I'be

appellant was wot privy to the business. The reapondents sued

upon the Aundss makiu% the appellunt a defendant. It appeared:
(i

that the appellant ba

passed by examination into the Indian

Civil Service after seven years special - educabiona trainiug in
England; no evidence wasgiven as to hhesonrce of the funds
used for that training.

Held (1) that the appetlant’s official salary was partible pro-

perty of the jolut family, sicce it resulted from a special sduea
tional taining, aud the appellant Nal not discharged the onuy,
which was upon him, of proving that tha] training was not at the
expense Of the joint family; 12) that the appelant was lisble:
uponthe izndis to the extent of his share in the joint family
property, iuclcdicg bis official earnings, and that questions which
wight arise with regard to property not partible on any ground,
and also as to statutory rules restricting the alispability of an om.-
oial’s emoluments should bedealt with in execution proceedings.

In conddering whather gaine are partible thers is no valid’

distinction hetwean a direct U of the joint fataily funds and &
nse which qualified tbe member to make thegalns by bis ogrw

efforts,

Judgment of the Chief Court, affirmed (1),

¢ Pramd 1—Vissount Cave, Lord Sumoer, Sir So—bn Edgo and Mr, Ameer Al

(1) Privted in P. B, 1917 st page 288,
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. Arpeal by special leave from a judgment anti derree
of tie Cliief Court of the Punjad (May 19; 1916)
offirming, subject toa ixiriution, a dtcree of ¢he District
Judge, Ferozepore,

‘I'iesuit wnsinstituted by the respondentfirm ill
the ooLit of the District Judge, Ferozapore, against
the present appellant and hisfour.hrothers, the sons of
Joti Mal, deceased, to recover the stun of Rs. 7,200 upon
foul' htnidie given to tue respondent firm by the firm
Nagar Mal.Jab Mal in respeet of o balance due oo
account between the two firms. The defendants, in;
oluding the appellant, were members of a joint Hindu
family which carried on under the style of the respon-
dent firm au ancestral money-lending business in respect
of which the hundis had beengiven.

The appellant by his written statement pleaded that
he had no personal knowledge of the hundis, or any-
thing in connection with them: that he had oever
pariicipated in the business of the family, and tlat
even if the claim ‘wasproved there couldbe no personal
decree against him, The respondents by a vaplication
to the appellant's etatement pleaded that his want of
knowledee did not affect the respondent's rights, and
tlhat he was o member of « joint Iliudu fawily with his
father and brothers, acd was personally liable.

I'ne only issue material to the appeal was as
fellows : -

““ Are Mr. Gopal Chand .vud Lala dmar Nntb not necessary
parties, and personally or in their propecty liable fov the 4swdis.”

The defendant .Arnar Nuth, who wasa pleader, had
raised a defence siurilar in the appellant's,

I't appeared tbat the appellant in hisyouthk spent
sevad years i Bnyland fov thie purnose of & gpseid eduen
tioual training for the Indian Civil Serviceinto which
he had passed%y examination ; that, he held therein the
post of a Joint Magistrate and was iu receipt of a sub-
stantial salary.

*'I'ne District Judge rejected certain defences "raised
onthe form of the hundis and en-an alleged. absence of
presentation, and held that al .the defendants were
personally liable, )
 'I'hepresent appellant and Amar  Nath appealed
to the Chisf Oourt. 'T'he learnsd Judges Who leard the

1921
Goxan Cpaxp

0.
Hugau Cooep
Narg Mar.




1991
Goxen CRAND

.
Huray CHAND-
LNamt Mav,
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appeal held that the present appellant and Awar Nath
wereliable Dot persunally but to the. extent of th,oir
vespective shayas in the joiut fauily estate. They
differed, however, ou the question whether the separate
earnings of the then appelleuts formed parfi of that
estate ; leRossiguol, J. was of opinion that they did,
and Shah Din, J. that they did not, 'I'his diffevenca of
opinion aoxe from the circumstance that there was
no evidence to show whether or not the elueational
training of tho appellants had heen at the expense of
the joiut family, :

'I'ne following question was therefore referred
to. Raltigan, J., under section 98 of the Civil Frocedure

Code, 19(8

“In @ case whera a member of'a, joint Hindu family has
received a spocial “training toqualify himself for a profession, or
{or the service of the State, is there an inivial presumption, in the
absenceof any evidence on the point, tnat be. veseived his training
at the expense of the. joint family proverty. or .shcukl: that fact
be olleged and proved like any other fact iuthe case, and be
toullll in the negnrive if no evidence weve given on either
side,

T'he opinion of Rattigan,J'., co.inclding with that
of leRossignol, J., the appeal was dismissed by the

Divison Bench, and a decree passed dsclaving as .

follows : -

* That the appellantsare liable on tbe Anadis in suit tothe
cxtent of their sharesin.the joint family property, aud that the
separate properbj’ of the appellant Goka Chnnd shell be held to
be joint family property liablefor thesatisfuction of the decree,
Thisdecree shall be against tho defendunts suaresill the joint
family property, whichshall berlccmed to invlude Gokal Chiand’s
separate property (1)'"

The Ohié Court rejected an application by the
present appellant and Amar Nath for leave to appeal,
but special”" leave was granted by the Judicial Com-
mittee, Amar Nath, however, did not appear at the
hearing.

1920, November 19, 20. DeGruyther, K. Cland
0" Gorman for the appsllant This case depends upon
the effect of the words * without detriment to the
father’s estate” used jn the Mitak:hura in ch. 1s.4

(1) Brinted ne Nt. 10 P, 1l 1617,

é3
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(1) (8) incoOl1Dlenting npon tho earlier texts, The
various relevaut texts are conveniently set out in
Shama Oharau's “ Vivashta Chandrika,’ vol. 2,
pp. 226 to 232, The decision of the Board in
Methosan. Ramrakhiomal v. Rewachand Ramrakkio mal
(1) establishes that nnapplication of the jolnt family
funds to giving a member a geueral education does
not render the subsequent gaius of the member partible
property. Theeducation which the appellant recei ved
was a, general cue, and wus not of the nature of a
special training. But a contrary view is nat conclu-
sive on this appeal, as it must also he shown that the
gains resulted. dircetly from the expenditure. That
is the true test: Chalakondu Alasama v, Chalakonda
Ratnoctuiun» (2). ‘I'ne appellant's official position and
salary did not result directly from his' education, bat
from his own industry. Iad he falecl to pass into
the Civil Service, he would probably have followed a
commercial carcer and hisgains would then not have
been partible. There isno “ detrimeut to the father's
estate " within tbe wmeaning of the Mitokskara except
where part of the corpus of the family property is used
to enable & member to make gains, e.g., where family
funds are ndvnoced to a member who isa medica) man
to endrlc him to establish a Inboratory, Great incon-
venience would arise from holding that a salary of this
kiur: became pavt of the joi.nt iumily property .
.., -Reference was  alscw inade” to the following:
Dunookdharee  Lall v. Gunput  Lall (3), Dursasula
Gungadarudy v. Durvasula. Narasammah (43, Boolagam
-V, Swyrnam (5), Lakshman Mayaram v. -lainnatat (6)J
Krishnars Maludle» v.' Moro Mehadev (7), Lach
min  Knar v. Debi Presad (8), Durga Dot .Joshi
v. Ganesh Doi Joshi (9), anwrl Ghese's “ Bindu Law,’
page 520,

The respondents did not appear,

(5 (7)1 L R 46 o 663 (5) (1881} L,
LoR.o45 1A, 40" S
(3) (1884) 2 Mad, H. C. 56, '3, 70. (8) S_f

(8) (\888) 10 Suth, V. R. 192/ I '
(8) (1872) 7 Mad, H. C.47, (85°¢1887) 1. L. 0. 30 AlN, 485-,
(9) (1810) 1, L R. 82,411, 806,
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The judgment of their Lordships wasdelivered by-'

Lorp Sovuner :—This was a suit brought torecover
the principal amount of four hkundis, tO which five
perscns were made defendants, The plaintiffs were
successfulin both Courts. below, and.theii; Lovdships'
Board gave special leave to .appeal -totwo of the deteu-
dauts, but one only, Mr. Gokal Ohaud, now appears,

Sundry points cemueoted with th( validity of the
hundis and their presentation were pleaded by some of]
the defendants, but not by the appellant. It has been
held in the Courts below that as a matter of practice
be was not entitled to avail himself on appeal of
points whichbad not beep raised by him helow, Be-
fore their Lordships this decision was but laiutly con-
tested, and thev sec no reason to doubt or to re-
view if. )

‘Thereal issue in the appeal is oneof sotile impor-
tance. Joti Mal and his sons, of whom the appellant
isone, constituted & joint Hindu family governedby
the Milakshara law, which carried on ajoint ancestral
business as money-lenders under the style of Nagar Mal.
Joti Mal at Fcrozepore, and the Ahundis in question
were given by this firm in tbe way of its businessfor’,
debts due to the plaintiffs, who were near reiatives.
In the conduct of tlris business the appellant took uo
part. [EO was not privy to tbe debtsincurred. In his
yeuth he was for seven years absent from India for the'
purpose of being specialy irained in England for the
Indian Civil Service. He succeeded in entering that
service snd, returning to India, was posted to the Ceén.'
tral Provinces. At the commencement of the suit be
was Joint Magistrate at Sitapur and in receipt of the'
substantial emoluments cf that office, but he has never-
severed himself from the j<)int family of which he be-
came a member at bis bivth.

lua joint Hindu family, suoh as this, the rule Is-
that the acquisitions of the members are jointpro.'
perty Hnd partible, that isto say, liableto be shared-
with ,the other members of the family, and impar-
tibility is the exception. Tl e

One of therecognised exceptiousis property aoquired
by the possesaiout! special “-scieuce’” or *learning.'"
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Where, as often heppens thisis acquired outside the

Yamily and bas to be paid for in one form or au-
other at the expense of the family, it is described by
the accepted writers as acquired “‘to the detriment of
thefemily property.” In that case i.tis vegarded as a
family investuoens, and the emoluments, which its pes.
sesser is thus enabled to obtain, are joint property of the
family as fruits of the investment thus made ill the
person Of one of its more gifted members, Of the
exact meaning of * science’ inthe origina test it is
Dot now necessary to speak, nor needanything bo said
of the cases of science imparted within the family, or of
science obtained Ly the pupil either by his own exer-
tions or from educational benefactions, or in any other
way not debrimental to the family funds.

T1J question, .what is “science’ in this connec.
tion must be instrinsicully one of fact, though the area
of discussion has been steadily narrowed by typical
decisions, conclusive of numerous cases, ‘lI'he whole
doctrine is not withaut anomalics. If the testis the
returns obtained from the lamilyinvestmeuts, how far
are tbese emoluments the result of tbe scieuce-sthe
.specialieing in education at the expenss of the family
funds..and how far are they the rewards of the
learner’s brains and.industry and good fortune? Many
a lenrucd man makes nothing and many a sciolist gets

.onin his profession by pertinacity arid mother wit.
Again, if tlhe specialist education is deemecl tobe the
stock from shich succeas-c-and iuccme-e-accme, this is
true of success and income to the end of the learner’s
life, yet it is unquestioned that the individual can sever
from the family at will oo. the footing of bringing his
sccurnulations into hotchpot as part of the family
property and witliout capitaiising futuro earnings or
hmng under fogure liability as to what he may make
.thereaf'ter.

»'I'ne distinction between acqaisitions made by a
co.parcener solely by his own cxertions and thosewhich
have involved tbe use of the patrimony is as oldas the
laws of Manu. The text of the Mitekshara gives as an
instance of impartibl e acquisition that which has .beeu
guined by “ science . Of learning. Difficulties inapply.

(Grosal, CRAXD
¢,
Fluxau Cnavo..
Narta Mar.
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ing this simple distinction are supposed to bégin when
Vijuaueswara makes the comment on this illustratiou,
that ¢« without detrimeut to the father's estate " must
Le implied throughout the passage, sothat the gaius of
tbis kind, wiliich are impartible, are not gains of
science as such, bhut gains of science made
without any detriment to the Inther's estate and
acquired by the co-parcener's exertions independently
of parrimecnial help, Succeeding commentntors deve-
Japed this point. ]Jot a waysin terms that can be coi1-
plet.ely reconciled, but the rule itself is simple vaud
logical ; though difficulties arise, as with so many rules,
in the applicatiou. If the substance of the dist mctio»
is between acquisitions "which have and acquisitions'
whicl; Trave not involved the use of tbe patrimouny and
therefore such detriment to it as use of it or expendi-
ture out of itinvolves, there is no logica reason for
making any turtber distinction betyeen gnins made by
science and gains made by labouring on tho patrimony
or by laying cut the family funds and reapiny: the
fraits of the outlay, nor for distiuguish.ng cases where
the Jearning employed is a specialised and .cases where
itis @ mere ordinaiy etlucation. The connectiou be.
tween the outlay and its fruits may be 1110re difficult to'
trace; for a distinction can be madebetween the use
of family funds in acquiring gain and tho use of
family funds .to.qualify a - member of ‘the lamily
to dequire’ gain bykis own efforts. It may besald
to bé olrect il theone case nud remotaillthe other,
but if .risk'of or detriment to tamily :property is
the point in both cases, there appears to beno such

werit in.. science’” recognised. by the sages of the' .

Hindu law, as would warranf the exclusion of. eains
of science as swuch from the category of partible
acquisitions.

Whatever doubt might once have existéd, when th«
Hindu law was to be gatb ered from tr-xt writers only,
bas beén removed by a series of decisions, and it is pow
clear that personal earningsand acquisitlous may remain
partible throughout the unseparated member's life, if
e wasoriginally equipped for the caning or carecr, in.
which the gains were marle, by a special’ training at
the expense of thepatrimony. It basbeen so held in

3t
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the case of a Prime Minister (Luximon Row's case (1) ),
ndaneing givl (Chalakonda’s case (2) ), and a pleader (3)
and (4}, but secus of an astrologer (5). The like distinc-
tion isfoundin the case of a Karkuu (6), aud an army
contractor {7), I'ie grounds on whick in the three last-
mentioued cases, however, the gains were held to heim-
partible serve to define tle rule still further, |u neue of
thein was it held tliat the occupation in itself was such
that.the gains of science.could not be said to apply to
it. Impartibility rested in every case on the slightness or
the peculiar character of the education oy which the
s¢ioneg was acquivgd, Thus in the first-mentioned .euse
the gains were really due to the astrologurs native
talent for that professon, lu hisearly youth its rudi-
ments had been instilled into him by his far.her, au
astrologer likewise, but without expense to the family
or anybody else, for the custing of noroscopes seems tw
be a profession in which the equipment is slender and
a gift for inspiring.confideuceis the main thing. I was
not, however, suggested 'that, if the specia training had
been similar to the skitl in'song' and .dance, which
enhanced the attractions of a nautc? girl,' the gains of
the astrologer would not equally have heen partible
gnins. As aprotssscn, astrology enjoyed no immunity.
Still  more striking IS Lakshinan Mayaram’s case (8)
where tbe fawmily member was actually a Subordinate
Judge. At the fanily expense he  had received
o slight elementary education of ‘an  eut.irely
nou-prolessioual character. ~ Hislaw he had picked up
for himself. His sdary was held impartible, not
.because & judge stands outsidethe rule or because a
knowledge of law in the nineteenth century is not
within the term ‘ learning ’ as used in the eleventh',
but because in these matters a self-taught man bas the
best of it, Jor gains are impartible which are uot the
result, directly or indirectly, of anythi.ug but his own
exertions.

The present case is the first in. which such san
official position as that of the appellant has, come into-
question, but, except forits higher respectability, there

U, LAY A -
(1) {1881) 2 Knapp 60. (6)-¢19%0)> 1, Li 'R, 92 Al 8US,
(2) (1584) 2 dad. H. V. 66, [€) ‘,Z_xss;w»l.'n- R, 15 Homw, 82.
(3) V1872 5 Mad, H. C. o7, '&3_ (%_:8973 L. L. B, U AlL, 485,

(4) (1889) 8 Bora H. C.'A. C. J. I. 829 1."L, 3.0 Hom. 225,
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does ot scem 10 be auy ground on which as au ocoupa
tion it can be taken out of the rule which the earlier
cases establish. My, J. D. Mayne'swell-known work
on Hindu law hasthrouchout al itseditions contained
the statement insection 283 that & post in the '‘Ooveaunt.
ed Civil Serviecof India is a post to which the rule
would apply, nnrl this never seems (o have atiracted
comment. still less to have aroused dissent, among the
many judgments which have dealt with this subject.
In the caseof Mctharam Ramrakkiomal v. Reioocli ind
Ramrakhiomal (1) the judgrneut under appeal actnally

acquiesced in his view, if it did not adopt it and this

passage is recited in the judgment of their Lordships
Board, without dissent or commuat. It ig trne that an
Indian c¢ivil servant is not always what is commonlv
called ascientific man, but his is certainiy a speeial and
in many cases an eminently learned prci'essicu.

Asno distinction in principle can be found be.
tween Mr, Gokal Chand!s offidial posirioc and .the
decided cases, it remains ouly to cansidel’ two questicus
raised onbis behalf. The first, whether iu his pruti.
cular case there is cither proof o1 presumption 0f the
requisite detr-iment to .the patrimony ; the second,
whether, if so, that detriment is not so remote that
the appellant's official salary should be rogarded as
being wholly acquired by his own persondity,  integrity
aad learning and therefore as being impartible,

The appellant was not called at the trial nor was
any evidence givon as to his education and early life,
but there is no question bere of an ordinary education,
which must, be the stspping.stone to tho acquisition of
any learning, such asmight be givenin amission (I, I" RI
6, Born. 228), or a Government school (Metharam
Ranmraktviooia! v. Rewackand Famrakhiomal, Suwra (1)
still lessof a mere provision of “ food and npparel.”

Teither hnsany question been raised of av equitabledis.
tribulion of the acquisitiousbetween the separate and the
family estates.  Adwittedly Me, Gokal Chand sgent
seven years in England acquiring that comprehensive
and costly education which qualified him to pass with
success into this Service.  Tho family to which he
belongs isa fawily of hereditary money-lenders, and the

(1) (1917) 11, R, 45 Cal. €E€ L.R. 45 1. 4. 41,

8y
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ordinary education, whicb all its male members would
naturally and appropriately eujoy, may betaken tObeone
of considerahle exteut and toinclude varied attaiumeuts ;
but there can beno doubt that, alike in the subjects
of study, the proficiency to be attained, and the
mentality Wiol is formed & the reut of it
Mr. Gokal Chunds education must have hLeen very
different from that of other members of his fawily.
IIr. Gokal Chaud’s education was, above dl, a
specialsed education.

Among the unsepnrnted members of ajoint ITindu
familv, possessed of ancestral property by means of
which the science, swhose gains are in question might
itself have been acquired ( #ai Moucha v. Norotnn.das
Kushidas (1)) the preUlLlpticn, even in the case of such
specinl gains, is that the acquisitious of all mumbers
are parvtible, until the contrarj' is proved, This was
first decided ill Luaimoii Row's case (2). Obscrvations
have since been made on the slender evidence which
connected Luxiuiou's position as Prime Minister to the
Peishwa with the joint family property, either through
his education or ctherwise, but the rule there laid down
asto tbe presumption, though for & time not always

acquiesced in, is now unquestionable and binds their’

Lordships. It istrue that a distinction may be drawn
between a presumption in favour of partibility, which.
isalegal attribute of the gains in question, and a pre-
sumption ill favour of detriment 10 the patrimony
inrolrsd in sequinng the speanlisd learning, thg uge
of which has produeed the gain, which isa question of
fact ; but, in their Lordships opinion, if it is in general
incumbentupon the joint family member to prove that;
his case is an exception to the prevailing rule of parti-
bility, it is alsoincumbent upon him to prove the parti-
cular facts, which are needed to establish the exception.,
For this there is the authority of the decison in 7
Madras High Court Rep. 47 aud in 10 Sutherland’s
Weekly Reporter 122. It must accordingly betaken
thas tbe wbolo burden of proof was on Mr. Gokal

Chend, 1f he degired t0 give evidence 12 show that Lis
specialiced education in England wasobiained by the
“ presents of afriend,” the charitable benefaotions or the

(1) (1889) €Bom, 1,0, 4, C. T1™ . (2) (1382) 3 Esapp 60, Ea
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educationnl foundations of strangers, or by his own
selfstaught efforts, thle should have been done by him
at the trinl. If, as their Lordships hold, his official
position cannot betaken out of the area of partibility,
It must now bepresumed in the absence of evidence
to the', contrary that his gains, not being in their
nature incapable of being family acquisitions, are
partible,

T'hen can if be said thet the gains, which are petti-
ble, are such as result only directly from the use of
joint family funds, and that emoluruents, which arc the
ccnsideration for the personal services of an official
selected for his special personal qualifications, result
remotely only and too remotely from any family
outlay P, Not only is no authority fcrthoomtng for the
first part of this contention, but the contrary has been
continuously assumed in al the cases which turn on
¢ gains of science." The point of. al of them is. that
persons qualified for earning money by specialised
education, enjoyed to the detriment of family, funds,
become, as 1t wers, a continuing investment for the
family benefit. NO decision attempts to distinguish
betweenthe personal and the family elements in the
ultimate gains ; it would probably be impracticable to
(0 so, There is equally little ground for contending
that partibility depends on ooueo proximo, or is uega-
tived by the iutervention of the personal dement of the
individual co-parcener’s character. It istrue that in the
very learued judgment of My, Oollett in Chalakonda's
0ose (1) be expresses the view, that logicaly the rule
should’ have regard to the use of family property in
acq'uiring the partib]e 5a,ius  themselves during‘ and
for the purposesof the acquisition,” and Dot to its use
in acq]uirin the science bymeans of which they are
gained, and be cites .SirT. Strange's opinion that in
-order to make the gains in question partible the
-commonfund must have been directly instrumental in
procuring them. There isalsoan allusion in Laketinui«
‘Mayaram v, Jamnabat (2) to*“ the branch of science
‘whioh is the Immediate source of the gains,'’ a
‘passage, however, intended to distinguish between
<lementary and specidised education, and'not between

(1) (1804) 2 Ned B.C. 88,90, (s) (1884) 1. Li. R. 6 Bom. 226, 245
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Ohand's an ancient rule, which had its origin in astate

of sooiety possibly simpler thay and certainly i fterens.
from thestate of socidly existing in the present day, but

tbis anomay proceeds largely from tbeoccidental habit

of relying onmere analogy in the application of legal

rules instead of deducing the applicatiou from a logical

apprehension of the principle as the best Fastern
thinkers do.! Be this as it may, they conceive it to be

of the kighest importance that no variations or uncer-

tainties should be introduced ‘into the establisherl and -
widely recognised laws, which govern an ancient

Eastern civilisation and least of all in matters affecting

fawily rights end duties eonnsetsd with ancastral

customsand religious convictions.

Theappellant's liability is, of course, a liability
in respect of bis sharein the family property, including
therein such of his own earnings as ave partible under
the rulesabove explained. Questions that may arise
in regardtoproperty, not the gains of science or parti-
ble on any ground, and asoill regard to the statutory
rules, which restrict the ialienability of an official's
emoluments, may %recgoerly be the subject of decisiou
in exceution proceedings if they arise. 'Pheir Lord.
ships are of opinion that the appeal fails and should bg
dismissed, and they will humhly tender this advice to,
IHis Majesty. :

Appeal dismissed.

Solicitors for appellant—T. L. wiLson & 00:
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acted a8’ the natursl guardian of the midors,
it is° nolonger opén to “them to question
the grant, I fail "to, sae the forece of this
argument, because ¥ is always open fo a
minor te repudiate the aet of hiaguardian
if it oan Dbevehown that the act-was
oleacly illegal: Here, in our opinion, the
order of the Distridt Judge granting Listters
of Administration of only one quarter of the
property  wau illegal ,la.udi there was just
oauce .for revocatien within the meaning of
section 50 of the Probate Act.. That being so,
the minors through Sarade are enbibled t0 a'
revocabicn of that- order.

"I'he. learned Vakil for ,the appellant has
drawn .our.“attention tOthe oase of Janakbut:
Thakurain V, Gajanand Thakur (1), which
indicates -the extent to whish & compromise
mads in .a Probate proceedingis a’ barto a
future applio-ationto set asidefhe Probate,
Thera is nothing in that dseuicn whiuh
debars the minorsher.e from applying for
revooation of: an illegal order...

'I'ne order of the lear-ned Distriot "Fudge
is;: thereforetset asida und grant of Listters
of Administeation in rrespec] ofan ac.na sbsre
in theestate in Isvocr of 'Sarada and his
two minor brothersis herebr revoked and set
‘waide,

The result of this order will bo.that

uct.il.afresh application'is made in respecbof .

the whole, no one will be competent t0 ad:
minister the estate of the- testatriz. It will
be..open to the. bensfidiaries to apply either
jointly or severally and upon proof of the
Will to take out administration of the
whole. .\

The appoal sucseeds and is desreed with
-Qosts. .
ATrinNsoN,'J.—] agres,

) Appeal accepted.

(4) 87 Tnd. Cas. 12: 1P, L. J. 377; 20.0, W. N, 936;
1P L. W, 41, .

o e
ZAFAR ALI--Prumtisr—
R RugpPONDENT. .
Civil Procedure Code (Aet V.of:’ 1908), 3. 1}, 0 .U,».
2-—Res judioats, plea.oj, dépending on Jinding of facty
whether maintainable in second appeal— Plea of telin.
quishment—Duty. Of defendant—EBuidence doé (L of

'1872), ss. 11 (b}, (8, 57—Documents not inter partes,

admissibility Of- “Matt,av: of plfblic history," meaning ¢f
—Wislorical works, admissibility of. ;-
A'plea of res judicata "depending on & figding of
taot whioh has not been challenged iu the lower
Appollate Court cannot-be 'mainbained in' secon
appeal to the'Ohief Court. [p,1¥0, oo1,'1] .'.. ".
It is the duty of & defendant whoseeks: to avail
himself ofbhe bar oreated by Order I, rule £, Givil,
Procedure Oode, not only .to put forward: thait defencs,
but glso to ést&blis&\ it to the sptistaotion of the'
'Oourt. {p. 120, ool. 2J . .
Docurhents oontainiug recitals’ that a partioular
plotof land;belougs to a particular well are admissible

in evidencesither under seotion 11(d) orgeotion 13 of

the Evidence Act, although  bhey are noh between
parbieatobhe suit, [p. 121, 00l. 1] - "

. Dioarka Nath -Bakshi-v. Miukundu Lal:{;‘how-dh.imy, 6 .

C. L. J 68, tollowed, e oo - e

Cherag Ali Prodhania v. Mohini Mohan Bardian, 19
Ind. Cas. 615, not followed. N .

‘The question .of title bebwesn the trustes’ of o
mosque, bhough an old aud ‘higtovical institution, and
o private person cannot be deemed to be.n “matter
ofpublic, history” within the.'meaning of section $7,
of tho' Ryvidence Act, and historical works canuob
be used to eatablishtitle to such property.. Cp. 121,
ool. 2. " o
Second appeal from the .deceee of the
Additional District Judge, Lahore, dated
the 22nd Deoember 1914, reversing . that
of the Subordinate Judge, lst class, Lehore,
dated the 3Ist Marsh 1913, .dismissing the.
olaim. ‘ )

Tbe Hou'ble Mr. Muhammad Shafi and
Sheikh Niaz Ali, for the Appsellants.

Lala Mati Sugar, -R.-S., for the Respondent.

JUDGMENT.—The property which is
the subjaot-matter of dispute between the
Mutwalli 6f 4he Wazir Khan’s mosque.
and the defendants (the . desecendants of
the lats lmam ) ocounsists of a well; s
vaoant -plot of land knows as daghichd
and a Small houss in the said baghichs.
The Mutwalli olaims it a8 part of the
religious endowment,’ and his olaimhas been
deoreed by the Additionsl Judge, who hes;

3y
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upon & -careful ecousidevation (| sll the
materials before bim, éxpressed his dissent
from the covclusion o the Pourt of6rst,
instance, .

Before dealing. with .bhe questien ..of
title, We gonsider it -‘nagessary to dispose
of the plea that part of . the olaim was
ves judicala, and that the vest was  barred
by Order: It, rule 2, Civil Procedure
Code. It Was urged in tbe (ourt of Grst
.instance that the plaintiff, ‘having' fiiled
to establish his title to the two hoases
claimed in a previous = suit institoted .i
1£94, is not now entitled to' include in
ha present .sllit on¢ of tbose two houses,
(the Subordinate .ludge, upon an exami.
nation Of' the respective conteubiona 'of ,the.

parties and an elaborate discussion-of all.

the nrel and dooumentary evidencs on
the subject, has arrwed a-tthe eonclueion
that the house in dlspute, which is situate
to the west of the well, is different from
t,hetwQ houses ‘in" respect ,0f whish - the
previous suit was brought,
aocordlngly over-r-uled the plea of res judicata.
It iy tO be obssrved tbat.the plea depends

wpon a Boding of fact, which finding .
was not oontested ‘before the lower
Appsllate 'Court, Indeed, .the learned

Additional Judge distinotly states that the
findings recorded by the- Court of frsg
ingtance on the plaa of ires judicata. and
on the defence based vupcn ‘Order 1I, ruls
2, Civil Procedure Oode; “have nat been
ro-opefded on their (defgqndanta’} behalf -in-
the argument in any ~ Court” In these
ircumstances, we have, o hesitation in
holding that the deferidants caumot ask
t,he Court of sesond adpeal to counsider a
guestion of fact upon which they. must
be deemed to have accepted the desision of
the trial Court.

The same remark applies  mutatis
mubandty to the alloged bar aveated by
Order I, rule 2. A perusa of the written
gtatement makes it clear thut this defence
was oonfined 10 the well, and the Sab.
ordinate Judge Bnds that “from 1894 o
1903 the'weli was heing Used for Blling*
the Masjid Hauz as it bad beeu foOr very

many years prior to 1894;” and he
sonordingly holds that the plaintif’s right
O rue for W€ possession of the wall had
net soorwsd On the date of the imstitution
of the previous sait, This finding too was

and.": ber has:

f~1 918

vot. shallenged before the Add\henal ﬂuﬂ:é
aud’ the appel-la.n‘ts are, thevefore, precluded:.
froni raeing “the guestion on second appesl,
It must te remembered that.  the olaim: -
with .respect to the house was wot. pesisted:
on tbq ground of Qrder. 1, rule .9; -and:
it is.a WeII establisbed -prinoiple of , faw
that-it 1s the duty of the defondsnt, who
‘sopke to avail himsell of the bar orested
by. Order II. rule ‘2, .not..only to put
forwerd that defénce ’nut also to ‘establish
it to: the satisfaction of the Court.

Couming now .to. the question of title to
the'. property, we find -that the lsarned.’
Additional Judge “has - eomldered all the.
pros and cons Of the ‘case, ‘and has
based . his Gnding in favour of the plaintiff-
upon . the following ~faots. and circum-
Stanges ;==

(NT-be property‘n dlspute ‘was shown
ag belonging to the mosqus .in o plan-

..pfoduced as an Exhibit in 1868 in a suit -

againsb. the ancestors of .the -present: parties;
which plan “wag put in by Counsel .who
represented net only the Matwalli but- also
Hafz Muhamwad, the then lwam, wheis
the anecestor of Farzand Al

(2) From- the time of the “construction
of the: mosque the well. has bheen used :
for supplying water to the ‘tank in the
mosque ; and -the' land s'urrou:,ndingthe
wall ia abeolutely .necessary for working
tbePeraianw heel attaghed to, the well.

(8) A presumption ~should be d-rawnin
favour of the plaintif and against tbe
defendants from the latter's failure to
produce in Court an agreem:ent whish was
admittedly enter'ed into betwe'en their
ancestor and thecharakhbarls.

(4) The defendants have absolutely failed
to show how they asquired the property. .+

(5) In these documsents P-2, P.5 and,’p. g
batween the Mutwelli and tho ‘former ¢t2: 15

bans the weB is desoribed as the} well of

the mosqus. o
{6) The pio he land
tile well a.ncs3 the bulﬁd?ng is. &222;?3:3(22
the haghichs Wazir Kbhan i3
of . a ‘history
published in 1854 by Nu&,n Mahemmed
Chishti, and a8 the moidan ¥ cttacn&  to

the the mosque & ;"
-pu’ohﬁheé by Ralhanh‘”“ [‘30'1 in 1874.

The question arléses 'bwi’: ‘ther -thers 18
any adeguate ground WRION Wyl iuatify

work

<.




Oounael has pnodueed in, this Court o
deed , purporting to be the agreemenb"
in q{wshon Jbut .the.dccumant. ig' an .
unreglstered oné and v.e are i uneble to’
pronounge any optmon 'on 1ibs genmnénegs'
The fact, howeves, remsains that for somé

reason best know;t! to “the _defendants, they

did . riot consider it advisable .to . prcduoa
it hefore the Court of .:irst". instancs,
though they wers ;epeatedly asked to

dcso

It is atgued : &ba.t, ,because the defend 7
ants weré .nobt parties to
(P.2, P.5 and P-.9), the ' desoription of
the "Well contained therein Gannat :be.used
it! awidencp.. We observe that & similar”
objection was overruled by, the .  Oalotita
High «Court in a judgment. reported ag
Dwgska Nath. Bakshi v Mukundw  Lal
(’howdkuw T 1t was.held in - that caes,

”uwmxﬁﬁﬂﬁ

plaintiff.,

‘the deeds -

and Tistorroal mshtutwn'.._ and

v-the N ee.nﬁi_g ot

Bardkan (2)
Bexmh of. tBa

aricestors “never: took ti)e b]lghtest objeoclon S
to the. Mutwalli controlling: the use of tlhig' ..
. well” and desorl,bmg it 88 -‘moeque property,
" There can-be . litble-. douht that, thp Iany, .
who g rosiding ou the ‘spot; was folty”
aware :0f what .was. gomg ob; - but by .

‘mever asser-ted "his title: '.. This... condugt -
“atfords a. strong, piece! Lof evidence | in:
gupport of the ‘odge 8ot U

by ‘the:

" Wé ars - mollned to- £hin
of: the . h\stonoal woxﬁ

to th_e, ] t» : nots.
tran Lh of:

eguv tmn _LtlLlﬂ .jamaéen
TE'_trustee of a mosque,nfﬁou h e gla

g - privete
in ou'o'm'on‘T deemed

BipEy”

parson oannof-
to te &

dooumants, though not between. parties,.
contamlng recite.ls that a . particular .plo't ',
of land " belopgs to & -particular howle,
which. is in queshon, are admissible’ in
evidence Bither under seotion 11 {b) or seotion’
13 -of the Kvidense Act, although ‘they
are pcﬁ conichusive or binding evldence. angd
mpy. “te. _wery wesk evidence: G even- . o{
no welg’nt at all.” - The learned . Judges
Feferr.ed 40 otber cases in pupport he'
wiew. -takes by them, and {hs only mdg.
ment, which’ the deerrd ¢ ol for . the
appel-ltmts ‘hes - ‘pressing an
opinion 4o the i, Teported
lag Ghirag AlL P dhdma v. "k okini Mokan

) §0L, 395,

must, therefore

deluvffg t}ns mcga "o_f
M’ﬂ'

.evidence ‘from .consideration, an

. not think that this: exclugion :wou ]g ‘muks
any difféerence in the tesoll. The Jeés-

oription contained 12 the Two books: daes
wot advenue;the case fir the plajpuff- ‘to
any appresiable .extent, .and; “indeed; ihis
_duseription gan b gmhewd lrom  other
" admissible evxdence on the ¢

The. ‘deéfendants aro. -wh
‘-éﬁer' a‘ny s‘a.'tiaianlmy .exp'

the
siion . L}\at the nger
UEOn nogv: detiod
runs counter i

42)49:1 “d,.' :Ua,-s_ ‘ -_6}6. -

e i Sl
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faot, coupled with. the -proximity of the:
prqpﬁrﬁy to the wosqu and.-the..evidey 36"
supped: by the pian of 1868, estebliches
a strong prima facis ©ase -on- behalf of the
plainti®, and there IS nothing b0 rebut

tDet. £356. Indeed, as observed slready, the -

appellants cannot show a semBlawds of

title; dnd place thair sole .reliamde .on the -

advenhmoua oireumstance bhe,t they are
defendants in the dase. e -

We are acoordingly of opmwn thet there
is no sofficient ground to - justify our

interference onN' sedond appea-l, and we
.ismies the appeal . with costs, '
Appeal dvsmissed,

BOMBAY T'IIGH GCOURT.
Seaoxp C‘ml. AppEAL No..1287 or 1916.

Jenuary 21, 1918, .
Present:—Sir Stanley Batghelor, K.,
Acting opjigf Justwe. and Mr. Justios’
Kot

MANMT MAHADEV SHETTI—
-D zraNDANT— APPELLART
versus .
SHIVAPPA MANJIU SHETTI anp oTHERS -

_ Prantisrs—RESPONDENTS, -

Contract Act (1X of 1872), . 126, 1 28—{'Liability,”
meaning of-—Principal -.and . surety~~Principal debt
_arred—=8urety, liability of.

Ry the word “habxhty” ueed in sechions 128 and
10 f ¢he Contract Aot is intendod & liability which
is enforceabie ab igw, and, if that HNability .does
not exist, there cannot be 4 contract of guarantee
(p. col, 2: y 124, o). 2] o

'ILere csnnot, tharofore, be a.valid contract Of
guarantes, where the' debt whioh i§ sought 1O bo
gunranteed has alreacLy become time:burred. In
.snoh. & case there js no ‘enforceable liability in the
third persov vwhich can form .the basis of a con-
tract of georutee, [p. 128, col. & p. 124, col. 2.)

A creditur siwed  the prmmps,l debtor and his
gursty forihe debt and: obtejned & -decres againsh
bQth.” The pringipal ' debtor eldne appesled and
bis appeal was altowed, on the grounvd that on
dabe-on which the nummb of surety was entere S
fnto the prinoipal daBt had becoma .time.brred,
The surety not having appealed the decree against
Yim was confirmed. . Thevreditor fécovered the debt
from the sussty, who then sued the Pprinoipal for
the recovery-of the smouat: .

Held, that the ,prmoxpal debt having bscome
barred ot the date-‘of the continot of gurety, thete

BANIC YAGADET SETIT v, SHIVAPPA UARIY SHET,
all .the -gircumstances of the oase, . This -

. Buit must thierefore, be. diemissgd. ‘[p. 128, vol.:
124 oolig) 0o "o

..Secq;?d appeal from tbe . dems\o ‘of the
v Jistrio .
of 1918, confirming: tha deerep pissed . by

. udgo, Knnara, in “Appeal ‘Mo, B

ge Subordinate Judge, Kutnta’ " “Oiwil
wit No, 120 of 18195,

Mr. A, ‘Murdeshvar, for: the Appelant. .-

Mr.lNzlkant Atmaram, ,fer ‘the Respond-'

ents. F

" : . JUDGMENT.

BaTuHELOR, " A, €. J-s-Tbe faats:’ uwn.
which this second appeal comes ap for: ﬂ¢o~l
In 1883, a sow of mopey -
was .deposited- by the. trustess -of o certain’

sicn are -thess.

terple with.the father of one Manju Mahadu

‘In. 1889, there.'was & demgnd for "the:

return of ‘the 'money, and a );efu'sal' by
Menju's father:

" tample trustees in oase Manju Mahadu shipuld
not do. so, e 1900, the tomple  tri ]
. brought & guit againet both Manju Mabadu
and. Manju Buddu 'to' recover ¢
" The Subordinate Judge deoreed the - olaim

‘both against Manju Mahadi: and agaitst

. Manju Buddu, From this dédree un appeal
was taken, to the.District . Ju,dgﬂ,‘ My,
Leggatt. Bub it was taken only pyMe’.n]il
Mahadu. The” learned Distriot Jidge held
that the deposit . with Manju Mahadus
father was proved, but ‘that the suit had
bécome time-barréd five - years p.rior. to ifs
institution in 1900, that s to- -gay, - it
hevame time.barred in 1895 ' The suit
was, therafore, dismissed as agamab tbe
appellant, Manju Mabadu., But sivce Manju
Boddu had, not' :apealed- the trial < ourt’s
deoree againat him was,confirmed. The then
ylamilﬁs exgouted their decrée against Manju

Buddu inMay 1912 and in' 1915 Manju Baddw’
having died ‘his sone “brought -this “suit to
Meanju Mabadu,

rsover from the dnfendanf
the sum which had boan" paid by them

.iin the exeoution. Tha learned Distriat

Judge - affirtning the decree of the Subordi-
nate Judge bas beld the plaintiffc entitled
to recover from I\’a,n]u Mabadu, t’he prinoipal
debtor.

He 90 g appalla.nt befors US- s,nd -on.-hig
behal Mr. Murdeahvar's prmolpal pointis.that
4hglowerCoutte wore wrong in their determi.

could be 10’ valid oonteact; ond: that.the surety's’ .

he, deposit,

In: 159:, ‘'on the ocoasipn™ ... -
of another .refusal, "it is found;th&t there:
.wasg "en-oral contract .of guaranteeby 09 .
" Manju Baddu, who' undectook to-repsy the:

4
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anywhere asto whetherthe vocal cords were affected or not. The doctor, PW
7 specidly stated in his evidence that the vocal cordswere not-at all affected
and the victim could spesk. This being the position, we do not'find any
substance in this point aswell. For the foregoing reasons, we are of theview
that theprosecution has faled to,proveits casebeyond reasonabledoubts and
the High Court was quitejustified in upholding conviction of the' appellant.
As such, noground whatsoever for interference by this Courtis made out.

8. Accordingly, appeal fails and the same is dismissed.

(2004) 10 Supreme Court Cases 779
(BEFORE S.RAIENDRA BABU AND G.P. MATHUR, J1.)
KARNATAKA BOARD OFWAKF Appellant;
Versus
GOVERNMENT OFINDIA AND OTHERS Respondents.

Civil AppealsNo. 16899 of J996t with Nos. 16900 and 16895 of 1996,
decided on April 10,2004

A Muslim Law — Wakfs — Wald Act, 1954 - S% 4,26 & 56 - Nature
of suit property - Whether government property or wakf property -
Held, property must be "existing"; wakf property on the date of
commencement of the Act so as to entitle the Wakf Board to exercise power
over the same - Where the property in question had been acquired by
Govt. of India under Ancient Monuments Preservation Act, 1904 and
entered in the Register of Ancient Protected Monuments long back and
Govt. of India remaining in absolute ownership and continuous possession
thereof for the last about one century, held, the property cannot be said to
he an "existing" wakf property and therefore, appellant Wakf Board cannot
exercise any right over the same — Hence subsequent notification issued in
1976 by the appellant Board showing the property as having been declared
wakf property under S. 26 of the Wakf Act, and published in gazette, would
be null and void and Hable to be deleted — Fastum of ownatsnip, possession
and title over the property, having been' proved on admissible evidence and
records by Govt. of India, appellant's clam over the property based on
SOlne borderline historical facts, unsubstantiated by concrete evidence and
records, cannot be accepted (Paras 8 and 9)

B. Ancient Monuments Preservation Act, 1904 - S. 4- Acquisition of
immovable property by Govt, of India under the Act - Proof - Entry in
Register of Ancient Protected Monuments - Evidentiary value of -
Register maintained by Executive Engineer in charge of the ancient
monuments produced wherein suit property was mentioned and the Govt.,
was referred,to as the owner -— When manner of acquisition was not under
challenge, held, the entry in the Register couldbe treated as a valid proof of
acquisition under the appropriate provisionsof the Act (Para8)

t From theJudgment and Order dated 10-3-1995 of the Karnataka High Courtin RFA No. 549 of
1986
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,C. Specific Relief Act, 1963 - S.34- Suit for declaration of ownership
and title over immovable property — Proof — Held, must.be: proved by
admissible evidence and records - In a title suit of civil nature, therelsno
scope for historical facts alld claims - Reliance oo'borderline historieal
facts would lead to erroneousconclusion -  Plaintiff filing title suit should
be very clear about origin of 'title over the property and must specxﬁcally
plead it - Civil Procedure Code, 1908, Or. 6R. 4 (Paras 8 and 12)

D. Adverse Possession -  Essentials of — Held, are exclusive physical
possession and animus possidendi to hold as owner in exclusion .to.the actual.
owner - Facts to establish ¢laim for adversepossesslonystatede-c Pleas of
adverse possession and of title are mutually inconsistent — Limitation Act,
1963, Art. 65

Intheeye of the law, an owner would be deemed to he in possession of 4
property so long asthere is no intrusion. Non-use of the property by theowner
evenforalong timewon't affect histitle. But the position will be ateredwhen
another person takes possession of the pr and asserts a right over it.
Adverse possession is a hostile 'possession by clearly asserting hodtile title 1n
denial of the title of the true owner. Tt is a well-settled, principle that a party
daming adversepomon .must prove that hlspomon is,"'necvi, neeclam;
nee precario”, that is, peaceful, open and continuous. The pOssession must.be.
adequatein contlnuny, in publicity and inextenrto.show tbarthetrpossessienis .
adverse to the trueowner. It must startwitha wrongful disposition of the rightful
ownerand be actual, visible, exclusive, hostile and continuedover the.stanitory
period. Physical fact of exclusive possession' and: the animis possidendi to bald
asowner in exclusion tothe actudlowner are the most important factors ‘that are

to be accounted in cases oOf thig naure. Plea of. adverse pogsession ig not a pure
question of law but ablended oneof fact and law. Therefore, aperson whc
dams adverse posssson should show: (a) on wha, date he came-into
possession, (b) whatwas the natureof his: possession, (c) whetherrfiefactum.of..
on was known to the other .party, (d)how, long.bls-possessicnhas
contlnued and (e) hispossession was open andundisturbed.'Aperson:pleading,
Poss%son haspo equities in his favour, Since heistrying tc.defeatthe
rlghts or the true owner, it'is for him to clearly plead-and establish "all facts
necessary to establish hisadverse possession. (Parall)
SM, Karim v. Bibi Sakina, AIR 1964 SC 1254; Parsinni v, Sukhi, (1993) 4 ,S€C 375; D.N.
venkatarayappa v, State of Karnataka, (1997) 7 SCC 567, Mahesh Chand Sharma (Dr.)
v. Raj Kumari Sharma,(1996) 8 SEC 128, reliedon
A plaintiff, filing a title suit, should be very clearabout the origin of title
over the property, He must specifically plead it. The pleas on t.itle and adverse
possassion Ar¢ mutudly ineonsistent and the 1ateer doss not begin tooperate until
the formeris renounced. (Paral2)
SM. Karim v, Blbi Sakina, AIR 1964 SC 1254; P. Periasami v, P. Periathambi, (1995) 6
SEeC523; Mohan Lal v, Mirza Abdul Gaffer, (1996) 1 SEC 639, relied on
Inthis case, the respondent obtained title under theprovisions of theAncient
Monuments Act. But, the alternative plea of adverse possession by the
respondent is unsustainable. The element of the respondent's possession of the
. suitproperty to the excluson of thegppdlant with theanimus to possess it isnot
.. specificaly pleaded and proved. So aretheaspects of earliertitle.of theappellant
or thepoint ¢f time of disposition. i (Para13)
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E. Civil Procedure Code, 1908- Or, 41 R. 27- Scope of — Additlonal

evidence- Production of
a Hed:

The scopeof Order 41 Rule 27 CPC is very clear to the effect that the parties
to an appeal shall not be entitled to produce additional evidence, whether oral or
documentary, unlessthey have shown that in spite of due diligence, they could
not produce such documents and such documents are required to enable the court
to pronounce properjudgment. (Para 6)

p Appeasdismissed R-P-M/Z/29967/S
Advocates who appeared in this case:
Salman Khurshid, Senior Advocate (Imtiaz Ahmed, Javed A. Warsi and Z. Ahmad

Khan, Advocates, with him) for the Appellant;

Mukul Rohatgi, Additional Solicitor General (Sanjay Hegde, Satya Mitra, S. Wasim A.
Qadri, Anil Katiyar and Ms Sushma Suri, Advocates, with him) for the Respondents.

Chronological list of cases cited on pageis)
C 1. (1997) 7 S€€567, D.N. Venkaiarayappav. Sate ofKarnataka 785¢-d
(1996) 8 SEE128, Mahesh Chand Sharma (Dr.) v, Raj Kumari Sharma 785e-f
(1996) 1 SEC 639, Mohan Lal v,Mirza Abdul Gaffer 786a
(1995) 6 SCC523, P. Periasami v, P. Periathambl 785f
(1993) 4 See 375, Parsinni v. Sukhi 785¢-d
6. AIR 1964 SC 1254, SM. Karim v. Bibi Sakina 785c-d, 785/
The Judgment of the Court was delivered by
S. RAJENDRA BABU, J.— Three suits were filed by the first respondent
in each of these cases seeking for a declaration that notifications issued by
the Karnataka Board of Wakf i.e, the appellant before us, showing some of
the defendants to be illegal and void or in the alternative, to declare the first
respondent as owner of the suit properties on the ground that they have

perfected their fitle by adverse possession and conssquential relief Iifor
permanent injunction. There are three setsof propertiesin each of these three
meatters, One is CTS No. 24 of Ward No. VI, described as "Karimuddin's
Mosgue", another is CTS No. 36 of Ward No. VI, described as "Mecca
Masjid' and the other is CTS No. 35 of Ward No. VI, described as "Water
Tower". All of them were situated at Bijapur.

2. The clam made by the first respondent is that they acquiredthe suit
property under the Ancient Monuments Preservation Act, 1904 (the Ancient
Monuments Act) and a notification had been published in that regard and the
suit property had been entered in the Register of Ancient Protected
Monuments in charge of the Executive Engineer. Thereafter, the Government
of India enacted the Ancient Monuments and Archaeological Sites and
Remain§ Acty 1938 and the suil property ¢ame to be under the managernent
of the Department of Archaeological Survey, Government of India. It is
asserted by the first respondent that in al the relevant records, the name of
the Government of India has been shown as the owner of the suit. property
and that they came to know that the defendants got published Notification
No. KTW/531/ASR-74/7490 dated 21-4-1976, showing the suit property as
h having been declared & "wakf property” in tenus of Section 26 of the Wakf
Act, 1954'and was adso stated to have been published in the gazette.

o bk wN
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Inasmuch asthe suit property since inception was under the ownership of the
plaintiff with lawful possession thereof, the defendants could not have made
any claim thereto nor got the same declared aswakf property. The defendants
contested this claim of the plaintiffs in the 'original, suits and that after
followingdue procedure publication’has been madein theK arnataka Gazette
in terms of Section' 67 of the Karrfataka Land Revenue Act and the.order
passed by the officer concerned is binding on the plaindff and, therefore, the
plaintiff cannot claim any ownership on theground of adverse possession.’

3. While thisis the stand of the Wakf Board, the appellant before us, and
the other defendants described as to' be "mutawallis": of the wakf property,
stated that one of the Arab preachers, Peer Mahabari Khahdayat 'came, as a
missionary to' the Deccan as early as ,AD 1304 and occupied whole Arkilla
and erected "Mecca Magjid" according to the established customs to offer

prayer which is surrounded by a vast open area. The'said property had al '

along for seven centuries been treated, as wakf and has since after the time of
the Peer, been managed, looked after and maintained by sajjada nashin from
time to time. No one hasinterfered with their right.They claim that they have
appropriate sanads to show that the property in question is wakfproperty and
thal anothe portion of the Suu property d0 belongs to the Darga Of Pesr
Mahabari Khandayat and Chinni Mahabari Khandayat DargaArkilla, Bijapur
and, therefore, the same has been appropriately entered in the wakf register.

4, The trial court raised severa issues in the matter and gave a finding
that on aconsideration of theoral and documentary evidencein' thecaseit is
clear that even prior to the introduction of the Survey Department at Bijapur,
the Government of India had taken these properties as ancient monuments
and they are protecting them by keeping appropriate watch over these
monuments but now the defendants have come forward contending that these
properties are wakJ properties and they have nothing to show that even after
the demise of Peer Mahabari Khandayat they remained in thepossession of
the same, The properties in question were acquired by the Government of
JIndia as long back as 1900 and they started preserving' them as important
historicd monuments and they remained in possesson and enjoyment of
them. This was clear both from oral and documentary evidence and on that
basis, the trial court held that they are owning and managing the suit
properties. The trial court aso gave a finding that the Wakf Board itself
declared these properties as wakf properties without properly following the
relevant provisions of the Wakf Act. and without following due procedure
prescribed therein and in a case where there is a dispute as to who is a
stranger to the wakf, a mere declaration by theWakf Board will not bind such
person and on that basis the trial court.decreed thesuit. '

5. The matter was carried in appeal. A Divison Bench of the High Court
examined the matter once over again and affirmed the findings of the trial

court. the Division Hench aso nohced that at Ule end of the arguménts the .

appellant. made a submission that as they have not produced some of the.
important documents, the matter may be remanded to the trialcourt in order
to enable them to produce the said documents and with adirection to the trid

h

O
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court fora fresh disposal in accordance with law. The High Court did not

alow the plearaisedby the appellant that there aré documents in question

a which will go to the root of the matter orwhich would be necessary'in terms

of Order 41 Rule 27 .CPC..to permit them to adduce further evidence and on

that basisrejected that claim The High Court affirmed the various findings
given by thetrial court.

6. In the circumstances, the learned counsel for the appellant reiterated

the claim made before the High Court that they should be permitted to

b adduce further evidence before the Courtto substantiate their claim but when

the matterswere pending before the trial court and the High Court they.had

ample opporiunity to do 8. Ifthey had to produce appropriate documents,
they could have done so and also it is not clear as to the nature of the
documents which they seek to produce which will tilt the matter one way or
the other. The scope of Order 41 Rule 27 CI'C is very clear to the effect that
¢ the parties to an appeal shall not be entitled to produce additional evidence,

whether ora or documentary, unless they have shown that in spite of due
diligence, they could not produce such documents and such documents are
‘required to enable the. court to pronounce proper judgment. In this view 'of.
the matter, we do not think there is any justification for usto interfere with.
the orders of the High Court, However, in view of the arguments addressed....s ..,

. d. by the learned counsel for the appellant, we have also gone into various
aspects of the matter and have given another look at the matter and our
findings are that the view taken by the HighCourt isjustified. However, one
aspect needsto be noticed. The High Court need not have stated that the first
respondent is entitled to therelief even on the basis of adverse possession.
We proposetoexamine thisaspect.

e 7. The case advanced by the eppellants is that one Arabian saint.,.,..
Mahabari Khandayat came to Bijapur around the. 13th century, acquired
certain properties (suit property) and constructed "Mecca Mosque" which.is
under the management of the lineal descendants of the said saint; that by
virtue of notification bearing No. } (TW/531/ASR-74/7490 dated 21-4-1976,
issued by the appellant and the Karnataka GazetteNotification, p. 60S/Part
V1 dated 8-7-1976, they became absolute owners and title-holders of the suit
property; that pursuant to the circulars dated 8-6-1978 and 22-1-1979, the
Deputy Commissioner of flle digtricts were insuucieo to hand over
possession of any wakf properties that are under the possession of any
government department; that by virtue of the said circular the Assistant
Commissioner, Bijapur heldenquiry under Section 67 of the Karn ataka Land
Revenue Act, 1964 and arrived at the conclusion that the suit property is a
wakf property; that the alleged acquisition by" the respondent itself is a
concocted story; that the notification and the gazette publication itself is a
notice to al concerned and the respondent failed to reply to this notice; that
the original suit is bad by limitation: that the origina suit itself is not
rnaintainable since there is no notice under Section 56 of the old Wakf Act;
that the plearegarding titleof the suit property by the respondent and the plea
of adverse possession is mutudly exclusive; that, therefore, the appeal isto
be alowed.

B
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8. Pertaining to the ownership claim of the appellants over the ,suit
property, there is no concrete evidence on record. The contention of the

.gopdlanrs that one Arabian saint’ Mahabari Khandayat came to India and
. built theMosque and his lineal descendants possessed the property, cannot be
accepted if it is not substantiated by evidenceand records.'As far as a title
suit of civil nature is concerned, there is no room for historical facts and
claims, Reliance on borderline historical facts will lead to erroneous
conclusions. The question for resolution herein is the factum of ownership,
possession and title over. the suit. property. Only admissible evidence and b
records could be of assistance to' prove this. On the other hand, the
respondent produced. the relevant copy of the Register of Ancient Protected
Monuments maintained by the Executive Engineer in charge of the ancient
monuments (Ext. P-1) wherein the suit property is mentioned and the,
Qovemment is referred to as, the owner. Since the manner of acquisition is

not under challenge, the entry in the Register of Ancient Protected c
Monumeuts could be treated as a valid proof for their. case regarding the,
acquisi tion of suit property under the appropriate’ provisions of the Ancient
Monuments Act. Gaining of possession could be either .by acquisition or by
assuming guardianship as provided under Section 4 thereof. Relevant extracts

of Ext. P-2, CTS records fortify their case. It shows that the property stands

in the name of the respondent. Moreover, the evidence of Syed AhdulNabi d
who is the power-of-attorney holder (of Defendants 2-A and 2-B" in the
original suit) shows that the suit property 'has been declared as,a protected
monument and thereis a signboard to this effect on the suit property. He also
deposed that the Government is in possession of the suit property-and the
Government at. its expenditure constructed the present building in the suit
property. On a conjoint analysis Of Exts. P-1, P-2 and deposition of Syed ¢
Abdul Nabi, it couldbe safely concluded thatthe respondent is in absolute
ownership and continuous possession of the suit property for, the, last: about.
one century, Their titleis valid. The suit property is governmentproperty and
not of a wakf character.

9. The old Wakf Act is enacted “for the better' administrationvand
supervision of wakfs'. Uncler Section 4 of the old Wakf Act, Survey
Commissionerts) could only make a“... survey of wakf propertiesexisting in
the State at the date of the commencement of this Act". The Wakf Board
could exercise its rights only over existing wakf properties. Since the suit
property itself is not an existing wakf property the appellant cannot exercise
any right over the same. Therefore, al the subsequent deeds based on the
presumption that thesuit property i8 4 wakf property are of no consequence 9
in law. The notification bearing No. KTW/531/ASR-74/7490 dated 21-4-
1976, issued hy the appellant and the Karnataka Gazette Notification,

p. 608IPart VI dated 8-7-1976 is null and void. The same is liable to be
deleted. Tn view of this, the aspects relating to treating gazette notification as
notice and limitation need not be looked into. As regards thecompliance with
notice under Section 56 of the old Wakf Act, the High Court based on h
evidence and factsruled that the sameis complied with. This is a finding of
fact based on evidence.
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10. Nowwe will,turnto the aspect of adverse possession in the context of
the presentcase. The appellants averred that the plea of therespondent based
on titleof the,suit property and the pleaof adverse possession are mutudly
exclusive. Thus finding of the High Courtthat the title of the Government of*
Indiaover thesuit property by way of adversepossession is assailed. '

11. Inthe eye of the law, an owner would be deemed tobe in possessmn
of aproperly solong asthereisno. . . n-use of the property
owner yenor a ong time woot affect his title. But the position will be

altered when another person takes possession of the property and assertsa
right overit. Adverse possession is ahostile possession by clearly asserting

hogt.ile title in denial of thetitle of thetrueowner. His awell-settled principle

that a party claiming adverse possession must prove that his possession is
"nee vi, nec clam. neeprecario”, that is, peaceful, open and continuous. The
possession must be adequate in continuity,in publicity andin extentto show
that their possession is adverse to the true owner. It must start with a
wrongful disposition of the rightful owner and be actual, visible, exclusive,
hostile and continued over t.hestatutory period. (See SM. Karim V. Bibi.

Sakina®, Parsinni v. Sukhi* and [LN. Yenkatarayappa v. State of Karnatake’) |

Physical fact of exclusive possession and the animus possidendi to hold as

owner in exclusion to the actual owner arethe most important factors that‘are"

to be accounted in casesof this nature. Pled of adverse possession isnota -
pure question of law but a blended one of fact and law. Therefore.vaperson": ..

who claims adverse possession should show: (a), on whatdate he came into
possession, (b) what wasthe nature of hispossession, {¢) whether the factum
of possession was known to the other party, (d). how long his possession has
continued, and (€) his possession was open and, undisturbed. A person

pleading adverse possession has no equiti.es in his favour. Since he is trying -

to defeat the' rights of tlle true owner, it is for him to clearly plead and

establish al facts necessary to establish his adverse possession. [Mahesh |

Chand Sharma (Dr:) vi Rej Kumari Shanna |

12. A plaintiff filing atit.lesuit should be very clear about the origin of
title over the property. He must specificaly plead it. (SeeS.M. Karim. v. Bibi

.Sakinai.; InP. Periasami v. P. Periathambii this Court ruled that: (See

p. 527, para 5)
"Whenever the plea of adverse possession. is projected, inherent in
[hepleais that someone else was theowner of the property.”
The pleason title and adverse possesson are mutually inconsistent and the
latter does not. begin to operate until,theformer is renounced. Dealing with

1 AIR 1964SE 1254
2 (1993) 4 SEC375
3 (1997) 7 SEC 567
4 (1996) 8 SEC 128
5 (1995) 6 SEC 523
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Mohan Lal v. Mirza Abdul Gaffar® that is smllar to the case in hand, this
Court held: (SeC pp. 640-41, para 4)
“4. As regards the firstplea, it is inconsistent with' the secondplea a

Having come into possession under the.agreement.hemusr disclaim his

right thereunder,and plead,and prove assertion of his.independent hostile

adverse possession tothe knowledge of the transferor or hissuccessor in
title or interest and that the, latter had acquiesced to his illegal possession
during the entire period of 12 yearsi.e. upto completing the period his,

title by prescription nee vi, nee clam, neeprecario. Since theappellant's b

claimisfounded on Section 53-A, it goes without saying that he admits

by implication that he came into possession of land lawfully under the
agreement and continued to remain in possession till date of the suit.

Thereby the plea of adverse possession is not available ro the appellant.”

13. As we have already found, the respondent obtained title under the
provisions of the Ancient Monuments Act, The element of the respondent's ¢
possession of the suit property to the exclusion,of the appellant with the
animus to possessit is not specifically pleaded and proved. So' arethe aspects
of earlier title of the appellant or the point of time of disposition.
Consequently, the alternative plea of adverse possession by the respondent is
unsustainable. The High Court ought not to have found the case in their
favour on this ground. d

14. In thereswlty these appeals stand dismissed, e

K
©

(2004) 10 Supreme Court Cases,786
(BEFORE ARINT PASAYAT AND C.K. THAKKER, J1.)
USMAN MIAN'AND OTHERS Appeliants; e
Versus
STATE OF BIHAR Respondent.

Criminal Appeal No. 587 of 19991, decided on October 4, 2004

A. Criminal Trial - Circumstantial evidence- When can conviction be
based on - Principal fact can be inferred from the chain of circumstances
'~ Circwnstances must be proved beyond reasonable, doubt and mustbe
shown to be closely connected with the principal fact - Chain of
incrimlnating circumstances must be consistent only W|th the hypothesis of
gull t of the accused

B. Penal Code, 1860 — Ss, 302/34 - Circumstantial cvidence-
Accused's abscondence is a vital circumstance - Falsity of defence plea
provides an additional link to the chain,of,incriminating circumstances -
Held, incriminating circumstances proved by prosecution conclusively 9
established commission of murder by accused-appellants - Hence their
conviction upheld

A woman was found dead in her husband’s house. The prosecution case was
based on circumstantial evidence. The circumstances which were pressed into

6 (199) 15CC 639 b

t From the Judgment and Order dated 7-8-1998 of the Patna High Court in Crl A. No. 424 of
1986
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to-an order for posesson of'the prcmlses N ques-

1963

"tion, Theappeal accordinglyfails ‘and isdismissed &risganlat tstiun

with costs.

Appeal dismissed.

TILKAYATSIIRIGOVINDLALJ, MAHARAJ

THE STATE OF RAJASTHAN AND OTHERS

(B. P. Stua, C. J., P.B. GAJENDRAGADKAR,
K. N..wancHoo, X.C. Das cupTA and
J.C. snan, JJ)

Nodhdwara Temple—DPrivate or. public temple—Tests—
Validity of -enaclment providing for proper administration O
templtmGon.sumtzomhu-—.\ aihdwara Temple Act, 1959 (Rajas-
than 13 0] IV)59) 'ss. & (viii), 3, 4, 5, 7, 10,1.1, ?8 21, 22, 27,

28, 30, 3) S)%) 37—»(’onmlutzon Of India, Arte, 14, 19 (1) (f),

24 )@)

The history of the Nathdwara Templein the District of
Udaipur showed that Valabha, who'was the founder of the
denomination known as Pushtimargiya Vaishnava Sampradaya,
installed the idol of Srinathji ina temple and that later on his
descendants built the Nathdwara Temple in 1761. The reli-
gious reputation of the temple grew in importance and several
grants were made and thousands of devotees.visiting the temple
made offerings to thetemple, The succession tothe Gaddi of
the Tilkayat received recognition from the Rulers of Mewar,
but onseveral occasons the Rulers' interfered whenever it was
found that the afairs of .the temple werenot managed prrperly,
In 1934 a Firman was issued 'by the Udaipur Darbar, by, which,
inter alia, it- was declared that according to thelaw of .Udai-
pur al the property' dedicated or presented to or otherwise
coming"' to the Deity Shrinathjl was property of the shrine, ,that

"the Tilkayat Maharal ror the time being Was mevaly a, 2usto-

dian, Manager and Trustee of the said property and that the
Udalpur Darbar had absolute right "to “supervise that the

D e:azi
Bai Vijior‘
Gujendragadkan

L 1963

Jaruary, 2",
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property dedicated to -the shrine was. used for the legitimate
purposes of the shrine.  The management of theaffairs by the
appellant Tllkayat was not successful 'and it became necessary
that a scheme should be framed for the managemerit of .the
Temple, On February 6, .1959, the 'Governor of Rajasthan
promulgated an Ordinance, which was in due course .replaeed
by the NathdwaraTemple Act, 1939. -The appellant challen-
ged the vaidity of the Act on the grounds, inter did'.that the
idol of Shrinathjiin the Nathdwara Temple "andiall the pro.'
perty pertaininz to it werehis private prpperties and, as sugh,
the State Legislature wasnot competent to .pass the. Act, that
even if the .Nathdwara Temple was held to bea public temple,
he as Mahant orShebait had a beneficial interest in the, office of
the high priest as well asthoe prop,ertie.sof the temple.-and-tha
on that footing, .his rightsunder Arts, 14,19 (1) (f) and 31 (2§
of the Constitution of Indiahad been contravened by the Act.
It was aso urged that the provisionsof the Act infringed. the
fundamental 'rights guaranteed to the Denomination .under
Arts. 55 (1) and 26 (b) and (c) of the Constitution. The
question was also raised asto whether the tenets of the Vall-
abha detomination and itsreligious practices requiredfhat the
worship by the devotees should be performed at the private
temple and so'the existence of public temples was inconsistent
with the said tenets and practices,

§62 SUPREME COURT REPORTS [1964] VO

Held, (1) that neither that .tenetsinor the religious prac-
tices.of the Vallabha school necessarily - postulate that the
followersof the school must worship in a private temple.

(9) that in view of the documentary evidence in' the case
it could not be held that the temple was built by the Tilkayat of
the day ashis private temple or that it stillcontinuesto havethe
character of & private temple; that though from the outside
it had .the appearance of a Haveli, the majestic structure inside
was consgstent with the dignity of the idol and withthe charac-

ter Of the, temple asapublic temple,

(3) that an .absolute monarch wes the fountain-head of
all legislative, cxecutive and judicia powers, thet it was of the
very essence Of sovereignty which vested in him that he could
supervise and control the admimlstrationof public chanty, and
that this princlple. applied as much to.Hindu monarchs as to
any ther absolute monarch, Any order issued by sucha Ruler

" would havethe force of law and govern the rights of the' parties

affected thereby; and thateccordingty, the.Firman issued by the',
Maharana of Udaipur in 1934.was a law by _which the affairs
of the Nathdwara Temple were governed after its Issue,
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. Madhaorao Phalke v. The Stale o] Madhy Ja Blmml [1961]
1S. C.R, 957, reliedon. N

(4) that under thelaw of Udaipur the Nathdwara Templa
was a public temple 'and that the Tilkayat was no more than
the Clustodian, Manager and Trustee of the property belonging
to the temple,

(5) that 'having regard to the terms of the Firman of 1934

'the right claimed by the Tilkayat could not amount to a right

10 property under Art. 19 (I) (f). or constitute property under
Art. 31 (2). of the Condtitution; that even if it wereiheld that
this right condtituted a right to hold property, the regtrictions
imposed by the Act must beconsidered as reasonable and in the
interests of the public under Art. 19 (5).

Vidya Varuthi Thirtha v, Balusami Ayyar, (1921) L. R. 48
I. A.302 and theOorrmaoner Hindu Religious Endowments,

- Madras'v, Sri Lakshmindra Ti rtha Swamiar o] i Shlrur Muit,

[1954] S.C. R. 1005, considered. . -

(6) that the Act was not invalid on the ground of discri-
mination under Art, 14.

Shri Ram Krishna Dalmiav,'Shri Justice S, R. Tendolkar,
[1959] S, C. R. 279, relied on.

(7) that theright to manage theproperties of a temple was
a purely secular matter and could not beregarded as 2 religious
practice under Art. 25(1) or as'amounting to affairs in matters
of religion under Art. 26 (b). Consequently, theAct in sofar
asit 'provided for the management of the properties. of the
Nathdwara Temple under the provisions of the Act, did not
contravene Arts. 25 (1) and 26 (b).

The Durgah Oommitiee, Ajmer v, Sped. Hussain 4lt,
[t962] IS. C. R. 333, referred to.

(8) that theexpre ssion "Law" in Art. 26 (d) meant a law
pased by a competent legislature and under that Article the
legislaturewas competent te make a law in regard to the ad-
ministration Of the property belonging to the denominatisn and
that the provisions of'.theAct.providing for the constitution of
a Board to administer the property were valid.

Raulal Panachand Gandh: v, The Sate of Bombay, £1954]
$: C. R. 1055, referred to,
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(9) that the scheme envisaged by ss. 3, 4, 16, 22.and 34 of
the Act merdly dlowed the'administrationof the propertlee of .

‘ l“ :

N ,g;,,;T ‘é’f:;?;‘;‘d,‘,,.,- the templewhich wasa purely secular matter to be undertaken
i Maharaj by the Board .and that the sections werevalid.

o : .

.1 State Ol VRajnst/zcn’ (10) that under s.5 (2) (g) it was necessaryfbatthe

members of the Beard other than the Collector of Udaipur
Digrict should not .only profess Hindu relizton but must also. = 3
belong to the PushtiMargiya Vallabhi Sampradaya.iand
that the proviso to s.5- (2) (g) which .enabled a Collector
to be a statutory member of the Board even though he may.not -
be a Hindu and maynot belongto the denomination, did not
contravene Arts. 25 (1) and 26 (b).

(11) that the expresson ¢&ffairs of the temple" in-s. 16
referred Daly the purely secular afairs in re ard- to the adminis..

tration of the templs and that the section was va 1 _

(12) that s, 30 (2) (a) in sofar asit conferred on the
State Government power to make rulesin respect of the quall-
fications for holding the office of the Goswami, was invalid.'

|

i
1,!::
e
|

I
it

|

(13) that ss-. 5, 7, 10, 11, 21, 27, 28,35, 36and 31
werevalid. .

civiL ArperLaTe JurispictioN : Civil Appeds
Nos. 652, 853 and 757 0f 1962, ]

Appeasfrom the judgment and. order dated
January'31., 1962, of theé Rajasthan Hlgh Court in
D. B. Civil Writ. Petition No. 90 of 1959.
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| (b) Civil Appeals Nos. 654, 655 and 758 |

; of 1962 : o
Appeasfrom the judgment and order dated ~

January 31, 1962, of the ,Raj-astha.nHigh Court in
D: B. Civil Writ Petition No. 310 of 1959.

AND
VICE VERSA

(¢) Civi! Appeal No, 656 of 1962
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Appedl .from the judgmenr and order dated

_,banuag 31, 1962, of the Rajasthan ngh Courtin
VIt Wrlt Petition No. 471 of 1960.

(d) Wrxt Petition NO. 74 0f 1962.

Petltlon under Artice. 32 of the Congtitution of
Indi afor the enforcement.of fundamentalrights.

M. Q. Selalvad, Attorney-General for India,
G. 8. Pathak, B. B. De'SOI, V. A, Seyid Mukammad
and B. C. Misra, 'for the appellant (in C. A. No. 652.
of 1962)'and respondent No.1 (in C. As. Nos. 653
and 757 of 1962)0"

C.K. Daphtary, Solioitor-General of India,
G. O.Kasliwal Adoocaie-General for the Sigte O
Rajasthan, M. M. Teuari, §. K. Kapur, B.R L,
. Iyengar, Kan Singh, V. N. Sethi, B. R..C. K. Aokcw
and P. D. Menon) for respondents Nos. 1 and 2'(in
C. A. Nos. 652 and. 656/62) respondent No. 1 (in
C.A. No. 654/62), respondents Nos 2 and 3 (in
C,'A. No. 751/62), respondent No. 11 (in A A.
.. No. 758/62) and gppdllants (in C. A. Nos 653) and

-655/62).

Sarjoo  Prasad, S.B.L. Saxena and K. K.
Jain, forrespondents Nos. 3to 5 (inC. A. No. 652/62)
respondents Nos. 2-4 (in C. A. No. 653/62),
dents Nos. 2,3,5,6 and7 (in C. A. No. 654/62),
the Board and its members (in A, A.No. 655/62),
respondents Nos. 3-12 (inC. A. No. 656/62] and the
appellants (in C."'A. N'os 757 and 758 of 19%62)

A. V. Viswanatha Sastri, Bulkrishna Adcharya
and M. V. Qoswams, for the appellants (in C. A. No.
664/62), respondents Nos. 1-10 (in C. A No. 655/62)
and respondents Nos. 1-10 (inC. A. No. 758/62.).

| P. K. C’hakmvarly, forthe appellant (in C. A.
‘No. 656/62).
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G. S Pathak, B. Datta and B. P. Maheskwam,

for the petitioner (inW. P. No. 74/62).

0. K. Daphtary, Solicitor-General of India G. §.
KasZw/al Adoocate-Generalfor the Sate 0] Rajas-
than, M. M. Tewari, S K. Kapur, B. R..L. Iyengar,

,Kan Singh, ¥. N. Setht and P.D.Menon, for

respondentsNos. 1and 2{in W'. PiNo. 74/62),

Srjoo Prosas,'S. B. L. Sexena and K. K,
Jain, for respondents Nos. 3-12 (in W. P.N0.74/62).

1963. January 21. TheJudgment of the Court *

was. delivered by

GAJENDRAGADKAR, J.—This group of seven
cross-appedls arises from three writ petitions fidd ,in

.the High Court of Judicature for Rajasthan, in which

thevalidity of the Nahdwara Temple: Act, 1959
(No. XIIl of 1959) (hereinafter called the Act) has
been challenged. Theprincipal writ petition was

,Writ Petition No. 90 of '1959; it wasfiled bythe

Present Tilkayat G,ovindldji (hereinafter vcaled the
Tilkayat) on February 28, 1959. That Petition chall-
enged the validity of the Nathdwara Ordinance, 1959'
(No. 11 of 1959) which had been issued on February

6, 1969, Subsequently this Ordinance was repealed
by the Act which, after receiving the assentof the
Presdent, .came into force on .March 28, 1959.
Thereafter, thel'ilkayat was .allowed .to amend,
hispetition and after its amendment, the petition
challenged the vires of the Act the provisions of which
are identical with the provisons of its predecessor
Ordinance. Along withthis petition Writ Petition '
No. 310 of 1959 was filed on"August 17,1959,
by ten  petitioners who putported to act
on*"behalf of the followers of the Pushtimargiya
Valshnava Sampradaya, This petition attacked the
vdidity of the Acton behalf of the Denomination of
the followers of V'dlabha. On November 3, 1960,
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thethird Writ Petition (No. 421 of 1960) wasfiled on 1963
behalf of Goswami Shri Ghanshyamlalji who as a * onikgyar
direct descendant of Vallabha, set up an interestin . Soi Aygmdla{r s
himself in regard to'the Nathdwara Temple,  and as Y
a person having interest .in the sad Temple, he o Reastho i
chalenged thid! validity 'of' the Act. These, three peti-  Gajendragadiar, 7. .
tions were heard together by the High' Court and
have been dealt with by acommonjudgment, 'In
substance, the High Court has upheldtlle validity of
the' Act, but it hasstruck down asultra vires a part
of the definition’ of 'templ€e'in s. 2(viii) , apart of s. 16
which refers to the afars-of thetemple; s 28, sub-ss,
(2) and (3); s. 30 (2)(a); ss 36~and 37. The petitioners
aswell as the State of Rajasthan felt aggrieved
by this decision and that has givén rise to the present
,cross-appeals. The Tilkayat has filed' .Apped.
No. 652 of 1962, whereas the, State has filed appeals
Nos 653and. 757 of 1960. Theseappeals .aise from
Writ Petition No. 90 of 1,959. The Denomination
hasfiled Appeal No 654 of 1962} .whereas the State'
.has filed Appeals Nos 655 and 758 of1 962. These
appeds arise from Writ Petition No. 310 of 1959,
Ghanshyamlaljiwhose Writ Petition No. 421 'of1960
has been dismissed by the HighCourt on the ground
that it raises disputed questions of fact which cannot
be'tried under Art. 226 of the Conditution, has pre+
ferred Appeal No. 656 of 1962. Since Ghanshya-
mlalji's petition has been dismissed in limine on the .
ground' just indicated, it was unnecessary for the
State to prefer any ero-s-appedl. Besdes these seven
appedls) in the presentgroup hasbeenincluded Writ
Petition No. 74 of 1962 filed by the Tilkayat in this
Court under Art. 32. By the said writ petition the
Tilkayat has challenged the viresof the Act on soine
additionalgrounds. That is 110w the'principal point
which aises for our decison in this group isin
regard to the Constitutional validity of the Act.

R A I Y i

At thisstage,' it is relevant to indicate broadly
-the contentions raised by the parties before the High
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Court and the conclusions,of ‘the High Court ¢n the .
points.in controversy.  The Tilkayat contended
that the idol of Shri Shrinathji in the Nathdwara
Temple andall the property pertaining' to it "were
his private properties and as such, the State.Legis.
lature was not competent to pass the Act., 'In"the
alternative, it wasurged that even if the Nathdwara
Temple is held to be apublic temple and the Tilkayat
the Mahant. or Shebait. in charge of it, & such.

.Mahant or Shebait he had a beneficial interest inthe

office of the high' priest aswell asthe propertiesof the
temple and it is on that footing that the, validity of

the Actwaschallenged under Art. 19'(1) (f) of the -

Constitution. Incidentally the' argument for the
Tilkayat was that the idols of Shri NavnitPriyaji

and Shri Madan Mohanlalji were his private idols

and the property pertaining to them was in any'case
not the property in which the public could’.be sad

to be interested. The Denomination substantially
supported the -Tilkayat's case. .In addition, it urged
that if the temple was held to be apublic temple,
then thé Act would be invalid becauseit contravened
the fundamental rights guaranteed to theidenomina-
tion under Art. 25 (1) and Art. 26 (b) and (c) ofthe .
Condtitution. - Ghanshyamilaiji pleaded title in him-
self and challenged the vaidity' of the Acton the
ground that it .contravened his rights under Art.

,19.(1) (F).

On the other hand, the State of Rgjasthan
urged. that the Nathdwara- Temple was apublic
temple and the Tilkayat wasno moreand no ibetter

than its manager. As such, hehad no substantialbene- . = ¢

fical interest in the property of the ternple.. The con.

tention that the Tilkayat's fundamental rights under. .

t. 19(1) (f) have been contravened by the Act was "
c?é%’icd; and t?1e plea of the Den%emination that the'

fundamental rigllts guaranteed to it under Arts. 25 (1) , -

and 26 (b) and (c) had been infringed was a sodispu-
ted. It was urged that-thelaw was prefectly valid and

LR
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A did no mo;ﬂe’ ﬁhan regulate the administration of 6the):
L ropetty of the temple templatedby Art. 28 (c)
5; 2 of t%e (‘:onstitutl"on,p T%Secﬂtkaygts%%l%/n grat the
Loy two idols of Navnit Priyaji andMadan Mohanlalji
e were his private idols was also challenged. . #gainst
SR Ghanshyamlaljr’s petition, it was urged that it raised

Q. severd disputed .questions of fact which could not be

- appropriately tried in proceedings under Art. 226.

The High Court has upheld the plea raised by
the State against the competence' of Ghanshyamlalji's
petition. Weoughtto add that the State 'had con-
tended that the Tilkayat's case about the character
of the templ€ was dso a mixed "question of fact and
law and so, it could not be,'properly triedin writ
'proceedings, , The High-Court, however.field that it
would be inexpedient” to adept atechnical-attitude
in this matter ad it alowed the meritsof the dispute
to' be tried beforeit onthe assurance given by the
learned counsel appearing for the Tilkayat that the
character. of the property should be dealt with on the
documentary evidence adduced by him.  Considering
the documentary evideDce,' the High Court came to
the concluson that the, temple is a public temple>

which-reliance ‘was placed by, the Tilkavat and it
thought that the said grants supported the plea of the
State that the temple was not the private temple of
the Tilkayat., It has, however, found that the
Tilkayat is a spiritud head ofthe Denomination as
wedl asthespiritual head of the temple of Shrinathji,
He alone isentitled to perform 'Seva and the other
religiousfunctions of the temple. In its opinion)
the two minior idols of Navnit Priygi and Madan
Mohanldji were the private, idols of the Tilkayat
and so, that part of the definition which included
themwithin the temple of Shrinathji was struck down
asinvalid. In this.connection, the High Court has
very drongly. relied .on theTirman issued by.the
Maharana of UdaipuronDecember 31, 1934, and it

. 1*!:&73 H
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has observed that this Firman clcarly established .the

,fact that the temple was a publictemple, that the |

Tllkayat wasno imoro than, a Custodian, Mana' ger
and. Trustee of the property belonglngtothe templg‘
and that the State had the absolute right.to
upervise that the. property dedicated to:the' shrine
was used for legitimate 'purposes O£ the shrine.
Having found that the Tilkayat was the head of the
denomination and the head' priest .of the temple, the

High Court conceded in his favourthe .right of resi- :

dence, theright to distribute Prasadand the right to
conduct or supervise the worship and the perfor-
mance of the Seva in the temple. In thelight'of

these rightsthe High Courtheld that theTilkayat

had a beneficial'interest .in the properties. of the
temple and as such, was entitled to contend “that the
said rights were protected under Art. 19 (1) (f) and

could not be contravened by the Legidature. 'The'.

HighCourt then examined the relevant provisions of
the Act and held that, on the whole, .the major
operative provisons of the Act did not contravene
the fundamenta rights of theiTilkayat —under,
Art. 19 1) (f); st 16,s. 28, aub-ss, (2) and (3),
s.30(2) (a), 5S '36 & 37) however, did contraverle
the Tilkayat's fundamental rights -acccording to the
High Court, 'and so, the saidsections and the partof
the definition of 'temple’ in s. 2'(viii) were struck
down by the High Court as ultra vires:  The 'plea
that the fundamental rights under Art. 25 (1) and
Art. 26 (b) and'(c) were contraveneisd did not appealr

to the High Court to be.'well-founded. In- the

result} the substantial' part of the Act has been held.
to be valid. It appears: that before the High Court
a pleawas rased by the Tilkayat thathi srights under
Arts. 14and 31 (2) had been contravened by, the
Agﬁ@ These pleas have been rejgeted by the High

Court and they have been -more particularly and

specificaly urged before us by the Tilkayat in his
Writ Petition No..7.40f 1962.  That, in brief, isthe

I ISP e P FOr s S i i R
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nature of thefindings recorded by' the High Court 1963
in the three writ petitions filed before it.- : Tk
alkgyat -
Shri Geviridlal }
~ 'Before deding' with the merits of the present Mtgmi :
dispute, it i%ﬁ&%&y tosct out briefly thihiitc?rical State of Rajsthy
brckgr.. und Of thetemp.le of Sr.inathjiat Nathdwara ——ee |
and the Lljnclddents in-rlation 1o the r{mna.gcment of  Caiméregadiar, b
its properties. whichultimately led tothe Act. The
templeof Shrinathji at Nathdwara holds a very high
place among the Hindu temples in this country.and
Islooked, upon with great reverence by the Hindus in
generd and the \7aishnav followers of Vallabha in
particular. Asin the case of other ancient revered i
Hindu temples) so in the caseof the Shrinathji temple .
a. Nathdwara, mythology has woven an attractive
web .about the geness of its .construction at'
Nathdwara, Part of it 11lay be hisory and part may
befiction, but the' story is handed down from gene-
ration to generation of .devorees and is believed byall
of them to betrue. Thistemple is visited by thousands
of Hindu devotees in gencral and by the followers of
the PushtimargiyaVaishnava Sampradaya in parti-
cularvThe followers of Vallabhawho constitute a
denomination are popularly known as such. The
denomination was founded by Vallabha (1479-1531
A. D.)* Hewas the son ofa Tailanga Brahmin named
L akshmana Bhatt. On oneoccasion) Lakshrnana Bhatt
had gone on pilgrimage to Banaras with his wife
Elamagara, On theway, shegave birth toason in
1479 A. D. That son was known as V allabha.lt is
said that God Gopala Krishna manifested himself to'
Vallahha on the GovardhanaHill by the name of
Devadamana, also known as Shrinathji. . Vallabha
sawthe vison in hisdream and hewas :commanded
by God' Gopala Krishna to erect a shrine for Him
and to propagate amongst his followers the cult of
worshipping Him in order to. obtain salvation (1).
Vallabha then went to the hill and he found the
image ¢orresponding tothe vision which he had seen
il 'this dream. Soon thereafter, he got a small
*Some scholar» think that Vallahhawas born in 1473 A:D, vide The

Cultural Heritageo! India vol, 111 at p. 347,
(1) Bhandarkar on 'Vaishnavism, Saivism & Minor Religious systems It pi 77;
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%3 temple built at Giriraj and installed the image in the

»  Titge - Aaid temple. [t is believed that _this ha%ﬁn‘cd,in_
g bl Geindlelii 1500 A, D.. A devotee, named Ramdas Chowthti:
vioove was entrusted with the task of SBVIRG In the tempt. |’
i | ¥ Xejwther | gter on, a rich merchant named .Pooranma  was
| jendragedtr, 3. 2sked Q}/Gova;rdhannat'hji to buildabig temple for
him. The building of, thetemple took as manyas
20 years and when it was completed” the lmagewas
installed there by Vallabha himself and he engaged

Bengeli Brahmins as priests in the said temple, (1)

In course of time) Vallabhawas succeeded by
his sonVithalnathji who was both inlearning and
in.saintly character a worthy sonof a worthy fether.
Vithanath.had great organisng capacity” aid his
work was actuated by missonay .zed, In the
denomination, Valabha is described as Acharya or
Maha Prabhuji and Vithalnath isdescribed as Gosan
or Goswamin. It is said thatVithalnath removed
theidol of Shrinathji to another templewhich had
! been built by him.. It isnotknown whether any idol'
was installed in the earlier tempJe.'Vithalnath lived,
i during the period of Akbar when the political
atmosphere in the country in Northern, India was
' actuated by a spirit of tolerance. It appears that -
Akber heard about the saintly reputation of Vithal: -
nath and issued a Firman granting land in Mowza
i of ]atipura to Vithalnathji in, order to build
| buildings, gardens, cowsheds and workshops for the

i temple of Govardhannathji, This Firman weas issued
i in 1593 A.D. Laer, Emperor Shahagjahan dso
£ issued another Firman on October 2, 163.3, which
shows that some land wes being granted by the -
| Emperor for the use and expenses of Thakurdwara
| ,exempt from payment of dues. :

. Ooswvami Vithalnath had-seven sons. The tradi-
| tion of the 'denomination-believes that besides the idol
of Shrinathj! Vithalnathjireceived from .his father

(1},Bhai Manilal 0. Parekh’s A Religion of Grace’,
N
i "“"{‘:"'.
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,even other idolswhich were also " Swaroops”. (mani- 1963

enam v an

fedations) of Lord Krishne. Before hisdeath. Vithal-."  Tikga
nath{'i enirusied tn, principal jo).of Shrinathji, \, S Coundiai
his cldest sop Girdharji and the oﬂ1er [dolsisbere given

over to each®one Of his other sons. These brothers - Swte of Rejasthan

- c—

inturn Tounded separate shrines at various places Gaiendreradiar
whichare dso held by the members of. the denomi- Y*@resssen 5

nation in high esteem and reverence, '

When .. Aurangzeb came-on the. throne, the'
genial atmosphere Of tolerance disgppeared and the '
Hindu temples were exposed to risk and danger of
Aurangzeb's intolerant and bigoted activities. ' Cal.
Todd in the first volume of his ‘Annals of Rajasthan’,
at P. 451 says that "when Aurangzeb prescribed

Kan.y . :ndered pie  shrines imo-ure' .
Vi) K Singhftered thSheatl of ons hurdiat
thousand Rajpoots for his service, and the God was
conducted bythe route of Kotah and Rampoora. to
Mewar. An omen decided the spot of his future
residence. Ashe journeyed to gain thecapital of .
the Sessodias, -the chariot-whed sunk deep .into the
earth and defied extrication; upon which theSookuni,
(augur) interpreted the pleasure-of the deity-that he ,
desired-to dwell there. This circumstance occurred, .at
an inconsiderable village called Siarh, in the fief of
Daiiwara, one of the sixteen nobles of Mewar.
Rejoiced at this decided manifestation of favour, the
chief hastenedto make a perpetud gift of thevillage
and its lands whichwas gpeedily confirmed by the
- patent of the Rana. Nathji (the god)' was removed
from hiscar, and in due time atemple was'erected
for his reception, when the hamlet of Siarh became
, the town of Nathdwara. This happened about 1671
A. D." This according' to the tradition" is the
. genesis. Of the condruction of the temple at
, Nathdwara. Since then, the religious reputation of
the temple has. grown by legpsand bounds and to-
day It can. legitimately clam to beone of.thefew

leading 'religious temples of the Hindus, Severd
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grantswere. .made and thousands of devotees visiting
the temple m reverence made-offerings to thetemple
almost everyday throughout the ,year. No wonder

' that the templ€' has now become one of the richest

religious institutionsin the country.-

, T he successon to' the Gaddi of theTilkayat
has, from the, beginning, been governed bytherule.
otPrimogeniture.  This succession received recogni-

tion from the rulers of .Mewarfrom timeto time. == “
It appears thatin 1813 A. D. Tilkayat G‘ovmdlaly

was adopted by rthe'widowof Tilkayat Damodarji
and the ruler of Mewar recognised the said.adoption.
L ater, therdations between the ruler of Mewar and
the Tilkayat. were strained during the timee of :
It .seems that the Tilkayat '
was not content withthe position of a spiritual leadér
of the denomination but he began to claim specid
secular rights, and when the Darbar of Udaipur
placed the villages belonging to the Nathdwara
Temple under attachment, a protest was. made by
the members of the denomination on behalf of the
Tilkayat. 1t was asa result of this strained relation-
ship between the Darbar and the Tilkayat that in 1876
Tilkayat Girdharlalji was deposed and was deported
from Nathdwara by the order passed by the Rana of
Mewar on May'S, 1876  The reason given for
thisdrastic step was that the Tilkayat disobeyed the
orders of the ruling authority and so, couldnot be.
dlowed to function as such.  In place of the deposed.

Tilkayat, his son Gordhanlalji was appointed’ as -~

Tilkayat. Girdharlalji then went to Bombavand .
litigation started betweerrhimand his Tilkayat.son
in respect of extensive properties in, Bombay

Giggharlalji daimed. the , ropertie. 4 his own where .’
is TiHkayat son urged thd thé fact that’ M&

Glrdharlaljl had been deposed .by the Rana of”
Udaipur showed ihat the properties no longer vested
in him. It appears that the Bombay High Court'
consigtently  took thc view that the order passed by
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the Rana,'ofUdaipUf on' May 8, 1876, was an gt

ofa fordgn State and did not effect nis right to

roperty ,'in' Bombay: It was observed that
%I rdharlalji was regardedasowner of the property,
he had not Jost his right as such tothesaid jroperty in
consequendd of his depogition, .and ifhe we #merely a,
trustee, he had notbeen removed from his officeby
any competentiTribunal vide Nanabai -v. Shriman

Goswami @irdharji (). Qoswami Shri Girdharji

Maharaj Shrt Govindrasys Maharaj - Tilkayat V,
Madhowdas Premgi and Goswams Shri Govardhanlaljs
Girdharji Maharaj (%) and Shriman Go8tldami Shri
108 Siri Govardhanlalji Girdharlalji v. Goswami

Shri  Girdharlalys Govindrajje (8). "So far as the .

Nathdwara..temple and the properties situated in
Mewar were concerned; the Tilkayat Gerdhanlalji
who had been. gppointed by the Rana of Udaipur
continued 10 be'in possesson and management of the
same. :

. .Unfortunately, in 1933, another occasion arose
when the Rana -of Udaipur had to takedrastic action.
After the death of Goverdhanlalji on. September 21,
1933, his grand son Darnodarlaljibecame the
Tilkayat.His conduct. however, snowed that he
did not desarve to be & spiritud-leader of the. deno-
mination and could not be left in charge of the
religious affars of the .Shrinathji temple at
N-athdwara- That is why on October 10, 1933, he
was deposed and. his son Govindldji, the present
Tilkayat, wasappointed the Tilkayat of the temple.
Before adopting this -course, the Rana had given
ample opportunities to Damodarlalji to improve his
conduct, but despite the promises made by him
Darnodarlalji perssed in tlle. course of'behaviour
which he 'had adopted and sos the Darbar was |€ft
with no other -alternatiye but to depose him. That
is how the present Tilkayat's regime began even
during the lifetime'of hisfather.

(1J12 Born, 381, . . . . (2) 17 Bern, 600.
(3) 17-Bom, 620
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~As on the occason of the depostion pf 3
Girdharlalji in 1833, so on the occasion of the depo: @
gtion of Damodarlalji, litigation_followedinreg '
of Bombay properties On .January 6, 1034,
Damodarldji filed asuit in the Bombay High Goyrt &
(No. 23 of 1934) against the' Tilkayat and other = ~i

. persons representing  the denomination,  In.this syit,
, he claimed a declaration that hewas entitledtoand
had become the owner of all the properties mentioned ~ ~§
in the plaint and, that he.was theowner of all the . ¥
rights, presents, offerings, and emoluments arising in: @
and accruing from the .ownership of the idols; =
Shrinathji and Shri Navnit Priyaji a wellashis. ~%
podtion as the Tilkayat Maharg in due course of
hissuccession.. In the said suit, the idols of Shrinathji
and Shri Navnit Priygii were added as defendants..,-
At, that time, the Tilkayat was a minor.. ;Written
gatements were filed on his behalf and, on behaf’ i
of the two idols. A counter claimwes preferred on A1
behalf &f the idols that the properties belonged to * i,
them. Subsequently, the suit filed by Damodarlalji. "
waswithdrawn; but the counterclam made-by the, ~i®
idolswas referred to the sole arbitration' and fina. A1,
determination of Sir Chimanlal H. Setaivadra |ead-
ing Advocate of the Bombay High Court."On g
April 10, 19/42 the arbitrator made his awardand ]
. indue course, adecree was passed interms of the -
said award on Septeriber 8, 1942, This decree pro-
vided that al the' properties, movable, and .
immovable, and aJ  offerings  and  Bhents ;
donated to the idol of Shrinathji or for /it
worship or bendfit. belonged. to the said idol,#
whereas properties donated, dedicated or offered to i
the Tilkayat Maharaj for thetime being, or atthe §
Krishna Bhandar Pedhis if donated) dedicated ‘or "%
offered for theworship or henefit fgfthe idol belong-."
& fto the said, idol, It ds p ovided that the {
Tilkayat Mahargj for the time being in actual charge *
at Nathdwara is entitled tohold, use and manage
the *properties of the said ido] according to the .. Jdig
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usage of the Vallabhi Sam rada a.” ‘The said" 1962

award and, fhedecreewhlchTéllbwed in termsOTit . 1{kget,

were naturally confined  to. the roperties in the &Md
terrttones  which then! ‘comprised British:Indlagali". Vo .

. did pot iny | oge ay Properties j the terrifgries "which s:mna_‘
: thﬂ]? " ﬁa’a:{y()f prmccly |nd|a 0[‘1’%’ W@ Statw 64}%&;&“

as they were t known, '

Meanwhile, dter Darnodarldji' was deposed
and'hisson Govindlalji was'appointed the Tilkayat,
the Rana 'of Udaipur issueda .Firman on Decem-
'her. 31, 1934. ' By this Firman it was laid dpown that
the shrine of Shrinathji had dways been and was
a rdigious inditution for .the followers -of-the

. Vaishnavas. Sampradayak and all the properties
. ‘offered at the shrine were the property of the shrine
andthat the Tilkayat Mahargj was merely a Gusto-
‘dian- .Manager and Trustee of thesaid property for
the shrine, It ds0' provided ,that the .Udaipur
Darbar had absolute right to supervise thatjhe
property dedicated to the shrine is used for'legitimate
purpose of .the shrine. It also madecertain other.

previsions to whichwe shall have occasion to return
|later,

'When he was appointed the - Tilkayat..
,Govindidji was a minor-and so.the management of
the' temple. and the property remained .withthe Oourt
ol Wards, till April 1, 1948. On' .that date, -the
management of the Court of Wards was-withdrawn
and the charge O the property was handed over.to
the Tilkayat. It appears that the 'management of
affairs by the Tilkayat .was .not very happy or
successful and the estatefaced financial difRculties.
In order to meet this difficalt’ situation the Tilkayat'
appointed a -committec of management, consisting (
of 12 members bdonging to the.denomination fome
timein 1952. Thiswasfollowed-by another.commi-

, ttee of 21 members appointed on . Jume .|, 1953.
Whilgt .thie-latter “¢ommittee” was in charge of the

i
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management, sste valuables stored and locked in the

room in the premises of the Templeof Shrinathji were *
removed 'by the, Tilkayat in December, '195/7.This '
news createdexcitement amongst the membersof the

public in generaland thefollowers' of the.denomina. .
tion in particular, and-so, the RgjasthanGovernment "
appointed & Commisson of Enquiry. 'In.the preamble

to". the notification by which the Gommission: ‘of
Enquity was appointed, it was stated thattheState'
of Rgjasthan as the successor of the covenantingState.
of Mewar had aspecia' responghility -tosupervise,
that the endowments and properties. dedicatedtothe
drine are safeguarded and used for.the legitimate
urposes ,0f the dwring, The' Commisson of the
nquiry made.its reporton, October 11', 1959. This
report passed severestrictures against the conduct of -
the Tilkayat. At this stage, we ought to add that
the digoute between the Tilkayat andthe Rgjasthan
Government as to the ownership, of the valuable
articles removed from thé temple .waslater referred
to the sole arbitration of Mr..Mahajan; thé retired
Chief Justice of this Court, The arbitrator made
his awvard on September 12) 1961, and held that'
exceptin regard to the' items specified by himinhis
award, the ret of the property belonged to the,
Tilkayat; and he found. that when the Tilkayat.
removed the properties, he believed that they were
his persona 1 properties,

It was in the background of these events that -
the State of Ragjasthan thought it necessary thata".
scheme should be drafted for the .nanagement ofthe.
Temple and this proposa received the gopreveal..
the TJkaya. In order to give effect to this proposal*
it was agreed between the parties tha] asuit under,” -

s. 92, Code of Civil Procedure, should e filed in the-
Court gfithe Digtrict Judge at Udaipur.” The parte
then tho

and would speedily end'in a scheme of masSeus.
ment being drafted with the consent of parties

ik
B

ught that the suit would be non-contentious
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Accordingly, suit No. 1 of 1956 was filedin the Dis-
trict Court at Udaipuraad .in accordancewith the
agreement Which he 'had reached with the autherities,
the Tilkayat filedanoncontentious written statement.
However, bef@ép the suitcould make any apgé%iable

rogress, Ghan yamlaji and Baba. Rajvi; theson of

ilkayat, applied to be made partiesto the suit and
it became clear th'at these added parties desired to
raise contentions in the suit andthat entirelychanged
the complexion of the litigation. It was then obvious
that the litigation wouldbe a long-drawn outaffair
and the object of evolving a satisfactory scheme “or
the management of the affairs of the templewould
not be achieved until the litigation went through a
protracted course.

It' was, under these circumstances that .the
Governorof' Rajasthan promulgatedian Ordinance
cdled the Nathdwara Ordinance, j959 (No. Il
of 1959) on. February 6, 1959. The Tilkayat
immediately filed .his Writ Petition No. 90 of 1959
challenging the validityof the said Ordinance, The
Ordinance wes in due course replaced by;Act 13
of 1959, and the Tilkayat was ‘'dlowed to amend,his
origind writ petition 0 as to challenge the' viresof
the Act. . Shortly stated, this is the higtorica
backgroundof the'present dispute.

The fird question which callsfor Our decison
is whether the tenets of the \lallabh denomination'
and itsreligious practices postulate and require that
the worship by the devotees should be performed at
the private temple owned and managed by the
Tilkayat, and so, the existenceof public templesis
inconsgtent with .the said tenets and .practices, In
support Of this argument, the learned Attorney-
. Genad has placed drong reliance ontheobserva-
.dons made by Dr. Bhandarkar in his .work, on
Vasnavism, Saivism and Minor Religious Systems,
ti 80. Inthe sectiondealing with Vallabh and his

- ermune

- “w\t_-__
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schoal; thelearned Doctor has incidentally, observed. .-
that the Gurus of this sect ordinarily called Maharajs
are descendants of the seven sons.of Vithdesa". Each
Guaru has atemple of his own, andthere areno.publle

influence exercised Vallabh and hi's SUCCESSOIS
over their adherents.iskept up ‘by. : the fact that God
cannot bei worshipped independently .inapublic
place of worship, 'butin the house ,and' templeofthe -
Guru or the Mabarg which, 'therefore, hastebe
regularly visited 'by' thedevotees with offerings, These
temples are generdly describedras.Havelisandthe
argument isithat the sad description. dso.bringsout
the fact that the temples are-private temples owned
by 'the Tilkayat of the day. Itiis true thatthe
obsarvations .made by Dr. Bhandarkar lend support

to the contention rased, before us by thelearned @

+Attorney-Generad on behalf of the Tilkayat, but if -
the discusson' contained in Dr. Bhandarkar's work -
inthe section dealing with Vallabh isconddered-as
awhole, it would be clear that these observations arg
incidentdd and cannot 'be 'taken to indicate the'

learned Doctor's conclusions after a carefulexami-
nation of all the relevant considerations, bearing on,

. A, r’ Ob K . .
Moo Ohnalles (AR By e milayat, 1 e
ssary  very briefly to enquire. whether thereis any-
thing in the tenets or the religious practices of this
denomination which judtifies the claim made by the
learned Attomey-Cenerd. - i
Whatthen is the naturé¢ of the philosophica
doctrines ofVallabh? According taDr. Radha

Krishaum (1), Vallabh accepts theauthority not only. 5 |~

of the Upanishads, theBhagvad.gitaand the Brahma =
Sutras, but also of.the Bhagavat@Purana. Inhis |

L.

workl, Anubhasya, Siddhantarahas /d and Bhiagavata- ¢ |

Tikasubodhinl, he offers athaistic inlerpretationo]
the Vedanta, which differs from thoseof Sankaraand
Ramanuja. His view is cdled Suddhadvaita,. or

(1) "IndiaaPhilesophy” by Dr. Radha Krishnan,; pp. 756 and 758, =

Rkl

o
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pure . ngn duahsm, and declares that the wholc world
ISrealand is subtly Brahman. The individual souls
and the inanimate worldiare in essence One with

Brahfman. V_allabha looks upon God as the whole

agdﬁ)th ,;,41,,, .al as p JJoy { " parks
re is employed by H1am to grcaat purpow The.
Jiva.-bound -by mayacannot attain salvationexcept
through the grace of God, which iscalled Push,
Bhakti isthe chiefmeans of salvauon, though Jnana
is alsouseful, As regards. the-fruit of Bhakti, there
arediverse Opinlons, says Dasgupta (). Valabha sad
.inhis Sevephaavivrti that asa result-of it one..may
attain agreat power of experiencingthe nature of God,

or may. aso have the experience of continual ‘contact
with God, and also may have a bodybefitting tbe

service Of God' Vallabha, however, is opposed to

renunciation 'after the. manner of monisticsanyasa,

- for thiscan only bring repentance. as 'being ineffica .
-¢lous. Thus, it will be seen that though Vallabha

. in h|Sphxlosthxcal theories differs from Sankara and

Ramanuja, the ultimate path .for.salvation which he
has emphasised is that of Bhakti and by Bhakti the
devotee obtains Pudhti (divine grace). That iswhy
the cult of Vadlabha isknown as Pushtimargor the
path for obtaining divinegrace.

"Dr.. Bhandarkar points out that according to
Vallabha, Mahapushti.vor the highest grace) is' that
which. removes great obstacles and conduces to the
attainment of God himsdlf.'! Thus Pushtibhakti is of
four kinds (1) Pravaha-Pushtibhakti, (2) Maryada-.
Pushtibhakti, (3) Pushti.Pushtibhakti and .(4) Sudha-
Pushtibhekti, The first is the path of those who
while engaged in aworldly life with .its me and mine;
do acts calculated to bring about the attainment of
God. The second is, of those who, withdrawing
their minds from worIdIy enjoyments, devote them-
selves to Godby hearing 'His praise and listening to
discourses about Him. The third is of-those who
already enjoyed God’s grace and are made competent

(1) A bistory on “Indian Philosophy" 'y Das Gupta, pp. 355356,
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‘bed. These rituals performed with/meticulous care

i a proper Wy, the members Of this denomination -}
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to aquireknowledge useful for adord]yg:
come to know al about the ways of God. The fou
Is of those who through merelovedevote §emselveg
to the singing and praising of God ‘& ifiit were a
haunting passon. . Thus, it would be se :
tenets'of the cult emphasised the .imp
Bhakti and the religious practices accord
red round this doctrine of Bhakti,

The practical modes of worship adopte
members of this cult bring out the same effeci
Krishna as a child is. the main object-ofa
His worship condgs of séveral acts of per
every day' in the prescribed order of .cerel
These begin with the ringing of the bell in t
ning and putting the Lord to bed at night. .
the Lord is awakened by the ringing of the bell, th
is a blowing of the conch-shell, awakening ofthe L
and offering morning refreshments; waving .of lamps;-
bathing; dressing; food; 'leading.the cows out fo
grazmg; the mid-day meal; waving of |ampsagain;
the evemng sarvice] the eveninpmeal and going t

from day to day constitute the prescribed items }(:f :
" which the de¥otess attend ¢ Very day Inthe” iy
%\ﬁab\ﬁ temple,  In oroer totbe able to offer Bhakti

are uitiated into this cult by the performance of two =~ ¥
rites; one i1s Sharana Mantropadeshand the other is

Atma Nivedan. The firg gives the devotee thedtatus. L
of aVaishnava and the second confersupon him the = . !

status of an Adhikari entitled to pursue the path of

service of devotion. At the performance of the first
rite, the mantra which is repeated in theears of the
devotee is "Shree Krishna SharanamMamah” and = =4
on the occasion a ‘tulsi Kanthi’ isjput around the -~ [ %~
neck of the devotee. At the second iditiation, a |
religigus formula js repeated, the effect of whichis
that the devotee treats.himsdf and all hisproperties
as beonging to Lord Krishna, We, have already .
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referred to the origina image which Vallabhains 198

jalled in .the temple built' in his timeand the ssven Tikgs 7.
idols which ¥ithalnathji gave to his sons  These ~ Sti, Gooindllji -
.idols are tech%ically described as tNidhi'Swargops’- oo
Besides these idbls. thereare severd, otheridolst ‘'hich  Sal' of Rdjwthan |,
are worshipped' by Vaishnavadevotees after they are  Gyjendragadtar, J. i
sanctified by theGuru. Itisthus clearthat 'believing e
in the paramountimportance and' efficacy: of Bhakti,
.. thefollowers of Vallabhaattend the worship'and ser-
--vices of the NidhiSwaroops or idols from day to day
in thebdlief that such devotiond conduct would ulti-

mately lead to tharr salvation,

It isggnificant that this denomination does not
recognise the 'existence of Sadhus or Swamis other
than-the descendants of Vallabha and it emphasises
that it isunnecessary to adoptritualistic practicesor
to repeat Sanskrit Mantras orin cantations in wor-
shipping theidols. Beddes another significant. fear
tureof-this cult isthat it does not believein celibacy
and does not regard thatgiving up. worldly.. pleasures
and the ordinary mode of a house-holder’s life
are essentia-for spiritual progress.  In factVallabha
himself lived a house-holder's life andsohave @l his
descendants. This cult does not, therefore, ‘'glorify
poverty and it -teeches its followers that a normal
house-holder's lifeisquite compatible with the -prac.
tice of Bhaktiv provided of course, the devotee goes'
through the twe ceremonies of initiation and lives up
to theprinciples enunciated by Vallabha.

The question which we have "to decide is whe
ther tberegs -anything in the philosophical doctrines

ortenets or religious practices whichare the special

festures of the Valabhaschool, which prohibits the

existence of publictemples or worship inthem.  The

main objéat underlying the requirement that devotees

should assemble in the Haveli of the Guru and

worship the idol obviously was to encourage .
collective and  cangregational prayers.  Presumably /
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it was, redised by Vallabha rand ,his descendants
that worship in'Hindu. "public' temples IS aptt.Q--
clothe the images worshipped with a.formal andrigid.
character and the element of personality is thereby
obliterated ;' and .this school believes that. in order
that Bhakti should begenuineandvpasaionaterin the

mingd of the devotee there mudt be - present thenece-

ssarydement. of the persondity otGod, Itistrue. -
that Vaishnava temples of theVallabha.sect are:.. -

,generdly described as Havelis'and though theyare
grand and maedlic' inside, the outsde. appearance
Isalways attempted to' resemble that of.a private
house, This feature can, however, be,easly.explain
ed if we recal thefact that during the time when
Vithalnathji with his great missionary zeal spread
thedoctrineof Vallabha...Hindu temples werecons-
,tantly faced with the danger of . attack. from
Aurangzeb. In fact, the traditional story about the
foundation -of theBrinathji temple at Nathdwara
itself doquently brings out the fact that owing, to. the.

rdigious persecution practised during Aurangzeb's

time, Srinathjihimself had to give 11p his abode near
Mathura and to start ona journey in seargh of a
place for residence in more hospitable and .congenid
surroundings. Faced with this immediate problem
Vithalnathji may have started building the temples
in the form of Havdis s that from outsde nobody
should know that there is a temple within. -

It rnay. dso be truehistoricallythatwhenthe. .

first temple was built in the life. time of Vallabha
it may have been a modest house where  the original
image was ingtaled and during the early years just a
few devoteesmay have been visiting the.sad temple-.

Appropriately enough, it was then calleda Haveli, -,

Later; even when the number of devétees increased

and tl‘, ,

to time-honoured words described 2ll subsequent

temples @0 as Havehs howsver - bxg and majestic

igemples built by the Vall abhebect began to-
collect thousands of vidtors, traditional adherence
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P (bey were Therefore, we are. sdtisfied that neither

hool necessarily postulate that-the followers of the
ool must worship in a private temple. Some
mples of pisigult 12y ave been iy qte ﬁthe
ast andl some “6F them .may be private- evem today.
hether or not a particular' -ternple is a public
mple must necessarily. be considered. in the
ght Of the ‘relevant. facts relating to it. There
nbeno generd rule that apublic temple is pro-
bited .in Vallabha., School. Therefore, the' firs
gument urged by the'learned Attorney-General in
allenging the finding. of the High Court that the
inathji temple at Nathdwara isa public temple,
nnot beaccepted. | :

: The question as to whether a Hindu templeis
private or public has often been consdered byjudi-
al .decisons. ,A temple belonging to a family
‘which isa private templ€e'is not unknown to Hindu
law. Inthe caseof a private temple it isalso not
unlikely that the religibusrepuration of the founder
ay beof such ahigh order that the private temple
founded by him' may, attract devotees in large
numbers and the mere fact that a large number of
devotees are dlowed to wordhip Inthe temple would
not necessxrily make the private ternple a public
temple, On the other hand, apublic temple can
bebuilt byaubscriptiona raised by the public and a
deity installed to enable' all the members of the
public to offer worship. Insuch acase) thetemple
would clearly beapublic temple, Whereevidence
in, regard' to the foundation of. the temple isnot
 clearly avallable, sometimes, Judicid decisions rely
g on certainother facts which are treated asrelevant,
8 |sthe templebuilt in such animposing manner that
it may prima facie appear t0 be a public temple?
The appearanceof the temple of course cannot be a
decigve fector; atbest itmay be arelevant factor."’
¢ the members of the public entitledto an entry

¢ tenets NOr the rdigious, practices of the Vdlabha -
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inthe temple? | Are they entitledto take partin
offering sarvice taking Darshan in thetemple?
Are tile members of the publlc ‘entitled totakepart
in the fesivds and ceremonies arranged in the
temple? Are ther offerings accepted as amatter of
right? The .participation of .the membersofithe
publie in. the Darshanin. the temple and inthe daily
Acts of worship or in the ceebrations of festiva}'
occasions may bea very .imporranr ‘factor to consider
in determining the character of the temple. ''Inthe
present proceedings, no 'such evidence asheenled
and itis, therefore, not shown that ‘admisson to the
temple is controlled or regulated or that there ate <
other factors present which vindicate clearly. that the’
temple isaprivate temple. Therefore, the casefor .-
the Tilkayat cannot res on any suchconsiderations.
which, if proved, may have helped to establish e|ther
that the temple isprivate or is public. -

There are, however, certain ancient documenu
which show that the temple cannot be a private
temple. We have already referred to the Firmans
issued by Akbar and Shahjahan. These Firmans . i
are strictly not materid for the purpose of thepresent &,

dispute becauss' they have norelation tothetemple g™
a Nathdwara.- However, 'as a matter of higory, it -
may be worthwhile to recall that the Firman issued
by Akbar on May 31, 1593 A.D. shows that
Vithalrai had represented to the Darbar that he hed.
purchased on paying its price land fromthe owners
thereof in the Mowzah of Jatipura,. situated in the

“Paraganah, adjoining.Gordhanand had caused to be -

built thereon buildings, gardens, cowsheds and X
Karkhanas (workshops) for the temple of Gordhauf;;_ l
Nath and that he was residing th re. Having receiv- . @

this representation, Akbar igted an order that A9

‘the above-mentioned Mowzah had been glvenover 1@

tax-free into the jon of the above-mentioned
Goswami  from descendantto descendant. 1t would

thus beseen that though the grant by which the land.:

TS -
> e
2T e
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in‘question was, exempted from paymentof taxes is 1963
in the name of the Goswami, there can vbeno doubt . lkayol
that it wasso named on the representation’ made by . Shri Goundlal
the Goswami that he had purchased the land and® =~ 4"
built stru¢” res on it for theternple of Goiiglian Nath, St of Rajesth
Thus, i bdance the grant was m & toche  Gajemdagadkar,
Goswvami who was managing the temple of Gordhan

Nath, Tllegrant of Shah Jahan made in. 1633

A.D. is to the same "effect. ,These 'grants arein
referenceto the ternplebuilt by Vithalrai inJatiplJra..

We have already seen ithat the idol of Shrinathji was

removed from the.said temple and brought' to
Nathdwara in about 1671. -

The earliest document in regard' to Siarh is
ofthe year 1672 A. D. The document. has been
issued by the Rana of Udaipur and it says that "Be
it knowthatShrinathji residing at Sihod L et unculti-
vated land as. may desire be cultivated till such time'
When Shrinathjiigoes back to Brij the land of
those to whom .it belongs will be returned to them.
| f any.oneobstructsin any way he will berebuked.”
The next document isof 1680 A. D. It.-hasbeen

isdled by Ranaof Udaipur and,is in similar

teems. It says that. when Shrinathji 'goes back

to Brij from Snghad Brahmins will .get the land

which isof the Brahmins. "They willget the land as
is entered in previous records.  So long asShrinathji .
stays here, .noBrallmin shall cultivatetcwards the
West of Shah Jagivan's wall up to and acrossthe foot

ofthe hillock." If anyone cultivatesafine of Rs.2'25/.

shall beredised. collectively. Fortunately,' for Nath-'
dwara, thetemple which was then built for Shrinathyji

for atemporary abode has turned out tobe Shrinathji's
permanent place of residence. These two documents
clearly show that after Shrinathji was installed in

what is now known a Nathdwara, the land occupied

‘for the purposeof the.templewasgivenover for that

purpose and the actual occupants and' cultivators
were told, that they would get the land back when

Shrinathji goes back to Brij.

%
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:. We have dready cited the extract from Col. .,
i+ Tilkayat Todd's ,tAnnals of Rgjasthan' in. which bhe has
| W Goaindlal graphically described the traditiond belief in regard
A to the choice of. Siarh for thegbode of Shrinathii..
I | ineef Rejosthan  That extract shows that as soon the chariot wheel*
& ' jmdregadir, 3, Of Shrinathji .slopped and would not move, the chief
hastened to makea perpetual gift of the" ‘village and
its lands which was speedily’ confirmed by the patent;
.0f the Rana. Nathji was removedfrom his car and
in due course of time atemple was rrectedforhis.
reception.  That is how thehamletof Siarh became
the town, of Nathdwara. This assurance given ;hy"
the chief.wasconfirmed by the twn .grants to which,
wehave-just referred.  Thus, therecanbenodoubr,
thatthe origind grantswere for' the purpose of 'the"
temple. SR
x 0
A deed of dedication executed by Maharana.
Shrl Bhim Singhji infavour of 'Gusainji in 'Sambat
1865 also shows, that the lands therein described had
been dedicated to Shriji and Shri Gusainji and that &
dl the income relating' to, those landswould be 419
dedicated to the Bhandar of Shriji, 3 ; o

the grazing. of the cows belongingto.the Thakurji."
Thisletter contains certain orders to the' officers of -

the S  to respect the rights of th #temple and
Gosaj - # ‘

‘*} A letter written by the Maharanaon January + 1@
‘ 17, 1825, speaks to the sarneeffect. " Our ancestors,’ T

sys the letter, "kept the Thakurji Maharaj and Coe

the Gosainji Maharaj at thevillageof Shinhad which = 1@
isnear Udaipur and presented that village to the - le

.. -Thakurji, After this ourancestors became followers * .. .

of that religion and agreed to obey orders. .They all =~ Lo
granted lands and villages for the expensesofthe = T o

God. Besdes these certain lands were granted for o+ -7

Consistently with thisrecord.we find a dedaras
tion made by Tilkayat Gordhanji in 1932 in which he

i
i
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Sated that “‘the money of Shri Thakurji as isthe pr 1963

tice now, that itis notspeat m our private expendi ture Tikoyat |
thG Jang Wl“ befO”OW&j though aIGng Wlth thIS de' Shii Govmdl:b:’

claratio, hgiadded that the proprietary(j § fwas his Mol "ﬁ
own from tHe rime of the ancestors, In oonf tty Withh  stere o Rajmzm
the same, the entry will continue & usua in the acc- mm—

ounts of creditand debit as is thecontinuing mutation, 29" %

Even though the Tilkayat set up theclailll that the
temple was private; it isconsstentlyadhered to that
the income derived from the propertiesof the temple,
is Dot intended to be and has nevet been used for the
persond requirements of the Tilkayat.

It istrue that there are.other grants whichhave
been produced on the record by the Tilkayat for the
purpose of showing that someigifts ,of immovable
‘property were madein favour oftheTllkayat Such
grants may 'either'show that the gifts weremade to
the Tilkayat because he was in the management of
.the temple, or they may have been made 'to the
Tilkayat in his personal character. Grants falling
in the former category would constitute. the "property
of the temple, whilst thosefalling inthe laiter cae-
gory would constitute the private property of the
Talikayat. These grants} however, would not affect
the '"nature of the initial grantsmade to the temple
soon after ,Shrinathji came to Nathdwara. Th¢refore
In our opinion, having regardtto the documentary
evidence adduced in the 'present proceedings, Itwould
be unreasonable to contend,that the templewas built
by theTilkayat of the 'day as his private'temple-and
that it still continues to have the character of a
private temple. From outside it no doubt has the
appearance of a Haveli, but it is common ground
that the majestic structure inside isconsistent with
the dignity of the idol and with the character of

the temple as apublic temple. ,

We have referred .to these'aspects of the matter
because they were eaborately argued before us by
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e
the. learned . Attorney-General.  But as we.wil =4 .
presently point out, the Firman issued by the Udaipur ©

QU T Y e T

Darbar in 1934 redlly’ concludes the controversy =~ “dg
between the parties on these points and. it showafhat ~q
the Shrinathji Temple at Nathdwera s undoubtedly = 4@

apublic'temple. It is therefore, nownecessary to e
consider this Firman. This Firman condsts of four
dausss. .The first clause declares that according -to
the law of' Udaipur, the shrine ofBhrinathji.has
always been and is a religious indtitution for the follo-
wers of the VaishnavaSarnpradaya and that allthe
property immovable and movable dedicated, offered
or presented to OF otherwise coming to the .Deity
Shrinathji has dways been and is the property of the
grine and that the Tilkayat Maharg for the time
beingis merely a Custodian, Managerand Trustee
of the said property forthe shrineof Shrinathji and =
that the ,Udalpur Darbar has absolute right to- -~
supervise, that the property dedicated to theshrine
is used for legitimate purpose of the shrine. The
second clausededs With the question of succession
and it provides thet the law of Udaipur hag always
been and is that the successon to the Gaddi'of
Tilkayat Maharg is reguiated .hy the law of Pri-
mogeniture, and it ,adds that the Udaipur,’ Darbar '
has. the absolute right. to depose any ,Tilkayat
Maharg) for the time being if in its absolute .discre-
tionsuch Maharg) isconsidered unfit and, dso for the
same, reason andin the same way to disqudify any
person who would otherwise have succeeded to the
Gaddi according to the lawof primogeniture. 'The
third clause provides that in case, the iTilkayat #
Maharaj isaminor, the Darbar .dways had and.has
adbsolute authority. to teke any messures for, the §

sue”  mority. Tllelast clauseadds #hat In accor-
da.. with the said law of UdaipuF, the Ranahad &
declared Shri DomodarJdji unfitvto occupy the :
Gadd! and' had agopreved of the successon of 1
Oosvami Dovindldji te the .Gaddi of Tilkayat .. -,
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Maharaj, and it ends with the statement that the

order issued-in that behalf on October 10, 1933, was
|5,9Je‘c’j under his authority and is lawful andin accor-
ancewith;the law of Udaipur, " o,

In® Spreciating the effect of thi$ Firman, itjs
first necessaryto decide whether the Firman is a law
or not. It is matter of common kpowledge that
at the relevant time the Maharana of Udaipur was
an'absolute monarch in whom vested all the legis
lative. judicial and’ executive powers of the State.
In, the case-of an dbsolute Ruler like the Maharana
of Udaipur} it is difficult to makeany digtinction
,between an executiveorder issued by him or a legis
lativecommand issued by him. Any order issued

., .by such a Ruler has the force of law and did.govern

the rights oOf the parties affected thereby. ,This pod-
tlonis covered by decisons of this Court and it has
not 'been disputed beforeus, Vide Madhaorao Phalke

1868

Tilkayat .
Shri Gayindligy

" Mahargj

1 \ /N 4

o Stats of .R'lfﬂ%f

Ggimdrae;;d_’:dt ;ﬁi"

v, The State of Madhya Bharat (). Ammer-un-Nisa-

Begtom v. Makboob 'Begum (}), aad Director
of Endowments, Government of Hyderabad - v.
Akram Al (8).
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challenge when |t seekstotdeclare that the temple in bey
queadonhas dways beena public.temple.We have Tty
dready, seen that the original grants amply bearout - 'swi Govinelal
trt]e recital in cl, Iof.thC-Fi’rm'anaboUl'[ the Cha’a%ter | Mabarej -
of e tn- i | .THE rirman, clear .. pro ide. State of Rajasti;
tHéthlsihtg"," ’kayathM'thai-aj |Sthr?1rzarel‘y. _u}s)tc,\cliar,l,9 Gujendragediar _jjr}»’
Manager andT rusteeof the sad property andthat o s
findly determines thenature of theoffice hdd. by the
TilkayatMaharagj, .He can claim nobetter and no
higher rights after the Firman was Issued.  The'said
clause also."declares that the Darbar has absolute
rightto seetoit that the property isused for legiti-
mate purpose of theghrine. Thisagain is anassertion
whichisvdidly' made to assartthe sovereign’s rights
to-supervise the administration of. public charity,
Clause 2 Jays down the- absolute right of the' Darbar
to dgpose the Tilkayat and to disqualify anyone from
claiming the successon to the Gaddi. It shows that
sucdession tothe Gaddi and continuing in the office
of theTilkayat are whally 'dependent on thediscretion
of theDarbar, .The Right of the Darbar to depose
the Tilkayat and torecognise a successor or not is
described by thiscdause as absolute. The third and the
fourth clauses are consstent with the first two clauses.
Reading this Firman as 2 whole, ther¢ can be no
doubt that under the law of Udaipur,’ this temple
was held to be a public temple and the Tilkayat was
. held to be no more than the Custodian, Manager and

, . -Trustee of the property belonging to the said' temple.

It ison the basisof this law that the viresof the Act
must inevitably be determined.

;

. Thelearned AttorneyGeneral has. invited our,
. attention to some decisons in which the temples of
thiscult were .hdd tobeprivate temples.. ,\We would
now very briefly refer to these decisons before we'
proceed, to deal with the other pointsraisedin the
present'appedls. In' Gossamee See Greedhareejee V,
Rumanlolljee Gosscmee, (1), the Privy Council held
that when the worship of a .= Thakoor has' been

1) .161. A, 187,
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founded under Hindulaw, the shebaitship isheldto
be vestedinthehdrs of the foundcr, in default of -+
evidence thathe hasdisposed of it otherwise, or that:
there has been. some usage, course  of dcalmg, or

circumstances to show a different mode .of devolution,

Greedharegeawhoas the plaintiff .appeared before
the Privy Council asthe appellant-had been-deposed
by the Rana of Udaipur in 1876: He claimed the
rights of shebaitship of a certain consecrated-ldol and
& incident thereto to the' things which hadbeen
offered to the idol. This clam was based onthe
dlegation that by the rule of primogeniture he had
preferentia right and not his opponent Rumanlolijee
Gossamee. The High Court 'of Calcutta'by.' a
majority judgment had held that Greedharegee's
title asa founder had been established and that. the

.. bar of limitation pleaded by the respondent applied
'to the templeand the land on.which it was built but

not to the image and the movable property. connected
withit. In the.result, Greedharegjee got a decree .
for somuchof hisclaim aswas not barred by lapse
of time. This conduson was confirmed by
thePrivy Council. .It would be .noticed' that
snce. the dispute was between two. rival
claimants neither of whom was interested it' pleading
that the temple wasa public temple, that aspect of the
matter did not fall to be consideredin the said Jtiga.
tion, and so, thisdecison can beregardedas all au-
thority only for the proposition which .itlaid down

inregard to the succession of the Shebaitship. The ¢
learned .Attorney-General no doubt invited. ouratten-..
tion to the fact that inthe courseof hisjudgment,'.
Lord Hobhousehas mentioned that all the "male”.
members of the Vallabh's family arein, their lifetime’
esteemed by their community as  rtaking of the.
Divi, §essence, and as entitled to Veneration and:

worship. Thisobservation, however, :an be of little
help to the Tilkayat inthe presentproceedings where.

we have to deal with thematteron the basis'of the.'
Firman to which we have just referred.  Besides, we

Y
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may incidentaly add that the Tilkayat’s claims
to property rights in the present proceedings based
‘'on the dlegation that the members of the denomina-

tion regard all successors of Vallabhawith the same

respect whic *® ey had for Vallabha himselff ™ unds
incongruous “ Tth the essentid tenets of Va labha's

philosophy.' :

In Mohan Lalji Vv, Gordhan Lalji  Maharaj
(), the dispute which' was taken ‘before the

- Privy Councilwasin regard to the right claimed .

byfhe sons of a dau.ghter to'the shebaitship of the
temple af Walllabha sect, and insupportof the sald
right thesons ofthedaughterrelied UpoON :the'earlier
decison of thePrivy Council in the caseof .Gossom
mee Sree Girdhareejee (2).  In rgecting' the pled made
by the said 80:08, the Privy Council observed that the
principle- laid down in, the earlier case cannot be

- gpplied so asto ves the.shebaitshipinpersons who,
~according to the, usages of the‘worship, cannot per-

form the rites of the office. In that caseit was found

that the sons of the daughter who were Bhats and who
did not belong to the Gosain Kul were incompetent

- to perform the "diurnal ritesfor the de.cy worshipped

by the sect” and so, the decison of the High Court
which had rgected their claim was confirmed.” In
this case again neither party was interestedin, plea.
ding the public character ofthe temple and so, thet
point did not arise for decison,

The same comment. falsto be made about the

decision of the Allahabad High Court in Gopal Lalji

V, Girdhar Lalji (3 It is true that in. that
cae the plaintiff challenged a gift deed executed' by
oneGoswami. of the Vallabha sect in favour ofiano-
ther Goswami and in doing % he alleged that the
donor Goswami wasa Trustee and not the owner of
the property. But in the course of the evidence, it
was virtudly copceded'by him that the property .be-
longed to the donor Goswami, and so; the case was

(1) 40 1.A. 97, 2. 161.A. 187,
(3) ALR 1915 All. 44,

4963
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Stgra of Rajasthen.
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2% ,decidedon that bess In its judgment; the High 3
Titkayat " Court observed that there can beno doubt thatlf' we >
‘ Shri ,,f;m;’f‘”‘ must . regard the property’ as "trust property:, in ~§
" thestrict sense, dedicated for a charitable or rchgious
iRy St W___f{f‘_‘”‘“" purpose in the hands of duly .condiituted trustees of 73,
L. . Gamdagadtar, 7. The charitable or religious object, oneormoreofauch ' ~§
trusees would have po power to alienate the trust 3
property or delegate theirpowers andduties: contrary
.to the trus.t.But ,the High. Court found that.theevi-
dencead.d uced conclusivel yestablished that.. the. pro-
perty in question was private propertyand o, the .
chadlenge to the vdidity of the gift was repcllcd
Thisdecison dso cannot beof any assstance in deci-
ding the question & to whether the temple with which
‘the present proceedings concerned isa prlvatelcr a
public temple. Besdes, aswe have already indicated, ..
this question’ is redly concluded by the Firmanof..
1934 and 0, the temple must be held to bea public
temple and in consequence the challenge .to the vadi-
: dity.of the Act on the bass thatthe Acthasinter-. ~
fered with the Tilkayat'srights of ownershlp over hm
private property cannot succccd

Let us now' examine the  maeid. prow -sons
of the Actbefore dealingwith'theoontentlonsof the
Tilkayat that thesaid provisons contravene hisfund-
.amental rights under Art. 19(I) (f'jand Arts. 14 and
31(2) even On the basis-that the templeisa public’
temple.  The Act was passed to providefor the better
"adminiatraticn and governance of the temple of Shri
Shtinathji. at Nathdwara. It consists of 38 sections.
Section 2 is adefinition section: under s. 2(i) "Board"
means the Nathdwara Temple Board established  arid
condtituted under the.Act, and is. 2 (ii). deﬁeg

"Endowment” as _meaning all property.jnovadieer.
~movable belonging to or glv%@r endowed in any
; “me for the maintenance or sd oport of the temp&e
or for the performance of any service. or charity ¢
tiected therewith- or for the benefit, convenienceor
comfort of the pilgrims visiting .the temple, and
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include-..
(@ the idolsinstalledin the temple. Shri Mg;:nz/am ‘_j
(b) the;gremises of the temple. Stat'f ljosthan;
Gajondragodkar, 3 Jr z
© all Jaglrs muefis and other properties, s

movable or immovable, .wherever situate
and al income derived from any source
whatsoever and standing'invany name,
dedicated to the templeor placed for any
reigious} 'pious or charitable purposes
under the Board or purchased fromout of
the temple funds and all .offerings and
bhents made for and received on behalf of
the temple,

~ but shdl not include ,any property belon-
ging to the Goswami  personallyalthough

- the same or income thereof mightihitherto

~ “have been  utilised' in parrorin wholein

the service of the temple.’ -t

Section 2 (viii) defines "temple" as meaning the term-
ple of S Shrinathjiat Nathdwarain Udaipur Dis
trict and. .indudes the tempie of Shri Navnitpriyaji
and ShriMadan Mohanlalji together with all. addi-
tions thereto or 'al1l'alterations thereofwhichmay be
rnad%\fm{na;i me to time after the commercement of

Sections 3 and 4 are important provisons of
the Act. Section 3 provideg that the ownership of
'the .temple and dl its; endowments including. all
offerings which have been or may hereafter be made
shall .ves in the deity Qf Shrl Shrinathji and the
Board: congtituted under the Act shall beentitled to
their possesson. In other words'all property of the
temple vestsJn the, temple and the right to claim
‘possession Of it vests intheBoad. As acorollary to




Tilkgyat
Shri Govindla i
Maharaj
V.
State of Rajusthan

Gagengragadkar, J.

i AR T

@
598 SUPREME.COURT REPORTS[1964] VOL ~ @
- ®
D

the provisons'of s.3, s, 4(1) pr0V|des that the admi.
nistration of the temple and all its endowments shall r ,
vestin the Board constituted i nthe manner hereinafter * -
provided. Sub-section (2) lays. down that the Board -
shall bea body corporate by thenameofrheNathd- =~ |
wara.Temple Board and shall have perp¢tual sucgession’ @
anda commonseal With power to acquire and . hold
property. bothmovableand immovable, and may-sue
or be sued in thesaid name. The compqsmqn ofthe
Board hasbeen prescribed by' s. 5: it shall congs.of
a President, the Collector of Udaipur District-and
nine other imembers. The proviso to .the section is
important: it says that the Goswami .shall be oneof
such .members if he isnot otherwisedisqualified to'be
amemberand is willing to serve assuch. Section 5(2)
prescribes the disqudifications specified in clauses la)
to (g)—unsoundness of mind adjudicated upon by
competent Court, conviction involving. moral.turpi-
tude adjudication a3 an insolventcr thestatusof.an
undischarged insolvent; minority, the defect of being
deaf-mute or leprosy; holding anoff'"ce orbelng a
servant of the temple or being in' receiptofany
emoluments Qr perquisites from the temple; being
interested in a subsisting contract entered into with
the temple; and lastly, not professng the Hindu
religion or not belonging to" the Pushti-Margiya
Vallabhl Sampradaya, There can beno doubt that
“or’ in clause (g) must mean "and", for thecontext
clearly indicates that way..There isa proviso to.
s.,5(2) whichlays down that therdisqualification-as:
to the holdng of.an office or an employ-!
ment under the temple shal not apply to thc*
Goswvami  and the disqualification about  the
religion will not apply to the Collector ; that is”
osy, a Colector will bea  her of the Board -
n though hernay not be a .  u and afollower'
the denomination. Section 5. (3) providesthat-|.
the President of the.Board shall be: appointed by the
State Government vand shall for-all |purposesbe
deemed to be. avmember. Under s, 5 (4): thc 5
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© Collector shall bean ex-officio member of the Board.
Section 5 (5) provides that .all the other' members
- gecified in sub-d, (1) shdl, be gppointed. by the

the Pushti-Mar ™V aishnavas from all [%/n%t ia.
Thisclearly con  platesthat the other Y, of
the Boad should not only ; beHindus, but should
aso 'belong to the denomination, for itis in that
manner alonejhat their representation can beade-
quetely secured. © Section 6 gives libertyttothe
President or'any'member toresign hisofficeby giving
a notice in writingto the State Goverament.  Under
s. 7(1), the State Government is given the power to
'remove from office the President’..or any' member,
other than the ex.offido member, includingthe
Goswami on any of. the three groundsspecifiedin
clauses (a), (b) & (C); ground, (a) refers, to the dis
quallfication specified by s. 5(2), ground; (b) refers’
to the absence of the member for more than four
- .consecutivemestings of theBoard. without obtaining
leave for absence ; and ground (C) refers to the case
where a member is guilty of corruption ,or misconduct
~inthe 'adminigration of the endowment. Section 7 (2)
~ provides, a safeguard to the person aganst whom
action isintended to be taken, under vaub-d. (1) and
it lays down that no person shall be removedunless
" 'he has been given a reasonable opportunity of
showing cause againg his removal. It would be
, noticed that by operation of s. 7 (1), the Goswami
islidble tobe removed, but that removal would, in
a sense, be ineffecti ve-because the proviso tos, 5
requiresthat the Goswami has to bea member of
theBoad so that even, thoughhe is removed for
causcs (b) andlc), he would automaticallybe deemed
to be a member under theprovisoto s. 5.. It would
be adifferent matter if 'the Goswami is removed by
reason of theTact that heis disqualified on any of
the grounds -described- in s. 5 (2). Such adisqualifi-
cation rnay presumably necessitate theappointment
of a successor, Goswarni in lieu of the disqudified,

State  Government so as to secure representationof .
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. Act, Or exceeds or abuses Irs powers; and this-power

e -

one and then it would be thesuccessor Goswami
who, will be a member of the Board under the
proviso to s. 5(1). This positionis made clear if we
look at s. 11which provides that any person ceasing
to be. amembershall, unless disqudified under s, 5(2)
bedigible forre g)poi ntment, wheress other members
who are removed unders 7(1) for causes specified
in clauses (b) and (c¢) may ‘not bedigiblefor reo
appointment, the Goswami would be entitledto such
re-appointment. . Section 8 prescribes the term of
office a 3 years. Section 9 provides for the filling
up of. casual vacancies. Section 10 empowers the
State Government to dissolve the Board and reconsti.
tute it if it is'satisfied that the existing, Boad isnot
competent to perform or persistently makes default
in performing the duties imposed on it under-this

can be exercised after due-enquiry. This section
further provides that if a Board isdissolved, imme:

diate action should be takento reconstitute affesh
Board in accordance with the provisions of this Act.
Section 10(2) provides a safegtflardvtotheBoard
against which action is proposed [0 be'takenunder
b0 (1) inasmuch as it requires that beforethe
notification of the Board's dissolution isissued,.
Government  will- communicate* to the Board'the
grounds on which it proposes 0 to do} fix areason-
able timefor the Board to show cause .and consider,
itsexplanation or objections, ifany. Segtion 10 (3)-
empowers the State' Government, asa provisionall
and 'interim measure, to appoint a person to.
perform the functions of the Board untllafresh-
Board isrecongtituted, and under s. 10 (4), theState]
Governmentis given the power to fix the remunera-*. |
tion of the person 0 -appointed,ection 12, makes i}
e  member of the Board 'lid. 'forloss wast€or,

mis! pplication of any money or fproperty belonging* A
to the temple, provided suchloss, waste or misappli- 1
cation is a direct consequence of his wilful act Or. i
omisson, and it dlows a suitto be instituted to';:[a ‘
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B obtain such .compensation, Under s. 13, members
b of the Board as well as. the President arg entitled to
b draw travelling .and halting alowances. as may be
E prescribed.  Son 14, deals ‘with the offid"jand
. medtings of ti®#Board ands. 15 providest amy
f defect or vacancy in the constitutionof the Board
~ will not invalidate the acts of the Board. Sec-
- tion 16 is important; It laysdown that subject to
- the provisnns of this Act and of the rules made
_thereundér, the Board shall manage the properties
and affairs of the.temple and arrange for the conduct
ofth.e dailyworship and ceremonies and of festivals
~ inthe temple according to the, customsand usage of

the Pudti-Margiya VallabhiSampradaya.Sec-
tion 17 (1) provides that the jeweleries ior other
vauable .moveable property .of a non-perishable

Board shall not be transferred without the-previous
sanction of the Board, and if the value of the property
tobe transferred exceeds ten, thousand rupees, the
previous approval of the State Government hasto be
obtained.v.Section 17 (2) requires the previous
sanction of the State Government for leasing the
temple property for more than five years, or
mortgaging, sclling o othewise  diending.
it. Seetion" 18 imposes a ban on the borro-
wing power of the DBoard. Section 19 (1)
providesfor theappointment iof the Chief Executive
Officer of the temple, and the remaining four sub-
sections of s, 19 deal with histerrrlS and conditions of

A savice. "Section20 speaks of the powers and duties
« & ofche Chief Executive Officer which relate to the
& adminigtration of the temple properties. Section 21
or B provides that the .Board -may appoint, suspend,

remove, dismiss. or reduce in rank or in any way
punish al officers and servants of the Board other
than the Chief ExecutiveOfficer, in accordance
p with rules.made by ‘the State Government. Section
T e 22isvery important. It providesthatsave asother. ,
wise expresdy provided in or under this Act, ,nothing

ol

character the adm'nigtration of which vestsinthe .

1068
T—
Tilkayal
Shri: Govindlalfi .
Mahargj o
, V"
Stats of Rajasthan

Gajendragadkar, J. |



s [

mi
§ i '
il
|

1963

Tilkava!
Sri Govirdlalji
Mahargj
v

i,
y .
I

12\11‘ State oj.R’aja.:lhan

? i, Gajendragadkar, J.

. provides that without prejudice to the pllrposes

previocus sanction of the State. Government, ' order

B
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herein contained shall afect any established usagé Q-
. of the temple or the rights, honours} emolumentsand  -@©
perquisites to which any person may, by CUS0Mor - ®
otherwise, be entitled, in the temple, Section 23 3
deals with the budget} s, 24 with accounts ands, 26 A®
with the Administration Report. ,Section 26- confers "% .
on the State Government power to call for such " g
information and accountsas .rnay, in its opinion, be fis)
reasonably necessary to sdidfy. it that-the temple :
is being properly maintained, and its admi- ®

nistration carried-, onaccording to the, previdons.of
thisAct. Under this section, the Board is under'an
obligation to furnish forthwith such information-and - ~§<
.accounts as may becalledfor by the State Govern- e

i

ment. Under s, 27, the State Oovernment unay
depute any person to ingpect any movable or immov-
able property, records, correspondence, plans, accounts .
and .other documents relating ,to the temple,
and' .endowments, and the Board and'. its. _§9
officers and servants shall he bound to afford a]l 8,
facilitles to such. persons ‘for such “ inspection.  JE~
Section 28(1) specifies th(i' purposesfor vwhichthe
funds of the temple may \be utilised .and .s.28(2)'

referred to in sub.a.{l), the Board rnay, withthe

that the surplus funds of the temple be utilised for
the purposes mentioned in clauses (a) to (€). Sec-
hon 28(3) requiresthat the orderof the ‘Board under .,
aub-g. (2) shal be published intheprescribedmanner.
Section 29 deds with the duties of trustee-ofspecific*
endowment; s. 30(1) confers the power on the State -
Government to make rules for carrying out all orany
of the purposes of the Act; s, 30(2) providesthat
in particular and without prejudice to the generality |

" heforegoing power, the Sa";' tovernment shdl

...Je power to make rules with ., terence to matters
covered by clauses (a) to (i). Under sub-section(S)
it isprovided that ,the rules made under thisAct
shall be placed before the House of the.. State -

i M
R
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Legidaure at the sesson thereof' next following.- 1963
Section 31 .provides."that the State Govern-.  Tikgor
.rnent or any person interested may ingtitute a 5”"M<(’:z;’j’;°””‘l’,
.suit in the, Cqurt of District Judge to obtaina decree Vo
for therdii , entionedin dauses, (@), to0 & These Suakd Rfvaf”w"s
reliefs corrcspOnd to the relief which may 'be obtained  Ggjendiagadiur, 2 ;
in & suit unders 92 .Codc of Civil Procedure, |n
consequence.s. 31(2) provides thatss, 92 "and 93 and
O. 1,1, 8, of'the First Schedule to the Code, of Civil

Procedure shall ihave no application to any suit

cdaming any relief in, respect of the administration

or management of the temple and no suit in respect

thereofshall beins:ituted except & provided by this

A« Inether words, a suit which wouldnormally

have beentfiled under sst 92 and 93 and O. I, r.8|.
- of tfle Code has now tobe filed under s. 31. Section

.32 deals with theresistance or obstruction in obtain-

ing possession and it provides that the order which

may beipassed by the Magistrate in such matters

shall, subject to the result of any suitwhich may be

filed to establish ‘'tile right to the possesson of the
‘property,be find. Segtion 33 .deals with .the costs

of the. suit, efc. Section' 3¢ provides that this Act

shall have effect notwithstanding anything to the

contrary contained iin any law for thetime beingin

force or in any scherneof management framed before

the commencement of this Act or in any decree,

order, practice, custom or usage. Section 35 contains

a transitional provison and itempowers the State

‘Government to appoint one or more persons to dis

chargeal or any of the duties of the Board after the

Act comes into force and before the first Board is

constituted. Under s. 36it isprovided that if any

difficulty arisesin giving effect to any of the provi.

sions ofthis Act) the State Government may, by

order, give such directions and make suchprovisions

as may- appear to it tobe necessary for the purpose

of removing. the difficulty. Section 37 prescribesa

bar to suit or proceeding agangt the State Govern-

ment for -anything done orpurported to be doneby
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1963 -it under'the provisions of this Act. Tlle last section
’ Tikyat . OedlS with repeal and. savings . The .Rgasthan
[ S""lyﬁ,,”g‘;;‘”“‘f' Ordinance No. 20f 1959 which had precededthis
f I Act has been repealed by this section. That in
. ”’ State of “"GJ“‘M" brief, isthe scheme of'the Act. ' - e,

Riad lt Gajendragadker, J.

Later, we will have occasion to deal with ‘the
specific sections which have been challenged before:
us, 'but at this stage, it is necessary tocon5|derthe
., broad .scheme of the Act in order to be ableto
‘ appreciate the. points raised. by .theTilkayat and the
denomination in challengingits validity.. For the
purpose of ascertaining thetrue scope and effect of
the scheme envisaged by the Act it is mecessary to
concentrate on sections 3, 4, 16, 22 and 34. The'
scheme ofthe Adt) as its preamble indicates, is tO
provide for the better administration .and governance .
of the temple of Shri Shrinathji at Nathdwara. .1t;.
proceeds onthe basisthat the temple., ofShrlnathI
Isapublic temple and having regard'‘to the back-
ground of the administration of its affairs in the padt,
the legidatu-re thought that it was necescary: to make
amore satisfactory provision which will leadto 1ts
better administration and governance. Th doing se,
the legidature has taken precautionto. safeguard the
performance of religious rites and-the” observance.cf
reigious practices in accordance with  traditiona
usage and custom, When the validity of any legis-
|lative enactment is impugned on the ground thatits
material provisons. contravene one or the otherof =~ 7m
the fundamenta rights guaranteedby theConstitu- * - -
tlon, It IS necewsary to bearin mind theprimaryrule
it of .congruction. |f the impugned provisons ofthe’
’ Statute are reasonably capable of a construction
whi  does not involve the infilimg
fu-mental rights, that construcffon must bepre-
ferred though itmay reasonably be  possible toadopt
another congtructionwhich leads to the infringement

of the said fundamentd rights. - If the impugncd ¥
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provisions ar¢ reasonablynot' capableof the CONS:
trucdon which would save its validity, that of course

. Is another mattenbutif twocongructions are reason-
. ably possible then it is necessarythatthe Courts

uld _dom tha : ch uglelds the
méﬂ dity of WActtratﬁgfﬂ{ﬁé?i Qhémgm;whﬁ

its validity. Bearing this rule of construction i,n mind,
we most examine thefive, .sections to. which we have,
just referred. Section 3 nodoubt provides for the vest-
ing of the 'temple property and dl its endowments
includingvofferings inthe deity of Shrinathji, and
that clearly is unexceptionable, If the templeis a
public temple, under Hindu Law the idol of Shri-
.nathji isa'juridical personznd so, the ownership of
, thetempleandall its endowments includingofferings
made before (he idol constitute the property of the
idol. Having thus stated what is the true legd
position about th.eownershipof thetemple and the
endowments.is. 3 proceeds to add that t.heBoard
constituted under this Act shall rbeientitled to the
possession ‘of the' said property. 'If the 'legidature
intended to provide forthe better administration of
‘the templevproperties, it was absolutely essantid to
constitute a proper Board to look after the said
administration, and so, ali that s.3does is to enable
the Board, to take care of the templepropertiesand
in that .sense, it provides that the Board shall,be
entitled to claim possession of the, saidproperties, * In"
the context. this provisiondoes not mean that the
Board would be entitled to disposess persons
who are inipossession of the said' properties : it
only means that the Board will be.entiiled to, protect
its possesson by’ taking such stepsasin law may be
open to it and necessary in thatbehalf 'Section'4 is
a mere corollary tos. 3 because it provides that the
administration of the temple and all its endowments
shall vest inthe Board. Thus, the result of reading
ss. 3 and 4 is thatthestatute declares that the pro-
perties O the temple vest in.the deityof Shrinathiji
and provides for the administration of the said

affects ..

4953
Tilkayat :
Shti - Govindlalfi 1.

" Mabhgraj
. v. ,
Sta.t' of Rojasthan Mt
Gajmdragadkar, 1. i
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1963 roperties by appointing a Board and entrusting ¢

Tilkayat tl?we pgtoard thesan% admigni dration, . g °
A -2 Shei Govindlalfi
r-" Maharaj . v
e The true scope and effect Of these provisions
| 3 Stateof Rajmthan oo e properly, appreciated only when, they are,o-
{ )y Ggjemdrogadker, 3 related toss. 16 and 22, Section 16 prescribes the
' duties of the Board; it requires thatsubjectto the
provisons of the-Act and the rules framed under it,
the Board has to manage the propertiesand affairs
ofthe temple and arrange for the conduct of the daily
worship and ceremonies and' of fedtivas in-the temple
according to the cusoms and usages Of the Pushti- Sy
margiyaVallabhi Sampradaya. Itwouldbe noticed |
that two different categories Of duties are imposed b
upon the Board' The first: duty iSto manage the
properties and secular affairs of thetemple. This
naturally isa very important part. of, the assgnment -
of the Board. Having thus provided for. thedis- .
charge of its important function inthe matter of &
adminigtering the properties'of the temple, the .sec- -
tion adds that it will be the duty of the-Board to
arrange for the religious worship, ceremonies and
festivals in the temple, but this has to bedope accor-
ding to the customs and usagesof the denomination.
;l It is thusclear that theduties of the Boardrin < far
Il asthey relate to the worship and othervreligious = -
;a ceremonies and fedtivals, it is the traditional customs
'%

/
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and usage which is of paramount importance, In
other words, thelegislature has takeniprecaution' to
safeguard the due; observance of the religious cere-
monies, worship and fegtivas according to thecustom
and usage of the denomination. . Section 22 makes
this postion Hill clearer; it provides that save as
othewise expresdy provided in or under the Act,

nothing herein contained shall affect any established
usag T thetemple or the rights, jiih ours, emolu-

men  and perquistes to which dfy person may,
by custom or otherwise, be entitled in the temple.
| Thesaving provisons 'of s. 22 are very wider unless
i there is . an express provison to the contrary in the .

-y,
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the temple; as such Mahant he has a right to conduct nés
) g fee | : 3y . Ti »
Or. arrange for and supervise the worship of theidol Shoi é’:ﬁ;ﬁz‘&l_{i

i .the -temple and the services renored rheren in ™" pejery
accordance With the. traditiOnd, custom and usage, v,

o s
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Act,' all matters whichhavebeen saved by,s.22 will 1963 '
~ be governed.by.fhe traditional usage and, custom. Tilkgat ',
- Ifonly we corisider the very wide terms in which the S Gobindolji j'!'.if
saving clause under s, 22 has'been drafted,it will be %Y .
clear that thelegldaiure was anxious.to' provide for St of Rejasthan ;'
the better administration- of the temple properties  Ggsndragadhar, J, -
.and not to .infringe upon the traditional religious . |
ceremonies, worship and festivals in the. temple and
the rights, honours, emoluments and .the perquisites
attached thereto. - Section 34 which provides for the
over-ridingeffect gf the Actmust be' read alongwith
S. 22 and s@; when-it provides that the:' Act shallhave
effect notwithstanding practice) cusom or usage, it
only means thatpractice, cusom and usage wili not
avall if there is an expressprovison | O the-contrary
asprescribed by s, 22. .
Reading these fivesections together, it seemsto
us clear that'the Legidature has. provided for the'
gopointment of aBoardtoloos after the administra:
tion offhe property of the temple and manage
its secular affairs as wdl as the religiousaffairs
of the temple, but in regard' to these religious
afars condsing of the worship, .services,
festivds and' other ceremonies” the", custom
prevailingin the temple consgently with the tenets
of Vallabha philosophy are to be respected. ,The
learned Attorney.Generd no doubt attempted to read
s 3 and 4in avery wide manner and he sought to
place @ narrow construction on s. 22, thereby indi-
eating that even religious cerernoniesand rites and
festivds would remain within the exclusve jurisdic-
tion of the Boardwithout reference to the traditional
custom or usage, Wedo not think that it would be
appropriate to adopt such an approach in construing
the rddevant provisons of the Act. We have 'no’
doubt that when rules-are framedunder s 30 .of<the
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haye the CUSOdy Ofthep;*operty SJCh asthe Oudo-
. dian has, or. the-right to manage the property suchas
- the Manger, posseses’ orrhe rightto administer the

trust property for the benefit of the beneficiary which.

i

the Trastes  .an do, cannot beregarded right to
property under Art.19 (1)(f) and for thes ereason,
it JOES ‘not constitute property under Art. 31(2). If
~ it is Leld that the Tilkayat was no more than' a Cus
todian.v Manager and Trustee properly so called,
there can beno doubt that heisnot entitled to rely

. éther on Art, 19(1)(f) or on Art. 31(2). Therefore,

on this congtruction of cause | of the Firman, the
short answer to the pleas raised by the Tilkayat under
Arts. 19(1)(f) and 31(2) is that the rights such ashe
poseses under the said clause cannot attract Art,
19(2)(f) or Art. 31(2).

Ithas, however, been strenously urged before
usthat the .words .““Custodian, Manager or Trustee

should . be liberally .construed and the positionofthe.

g

1963
. Tilkipat
Shri  Gsvindlalji
, Muhargj |

Yo
Stale of Rajesthan
—
Gajendregodhar, J ‘
]

Tilkayat should be taken tobe similar to that of a

M ahantof a'MathoraShebait of atemple. ~Under
Hindu Law) idols and Mathsare both juridical per-
sons and Shebaits and Mahaniswhc manage ther,
properties are recognised to possess certain  rights and
to clama certainstatus. A Shebait by virtue of his
office isthe person entited to administer the property
atached to the temple of which he is a Shebait.
Smilarly a Mahant who is a spiritual head of the
Math or religious institution is entitled to manage
the said property for and on behalf of the Math,
The postion of the Mahant under Hindu law is not

., ~strictly that of a Trustee. As Mr. Ameer Ali delive-

ring ,the judgment of the Board observed in Vidya
Varuthi 'llhirtha v. Balusams Ayyar (1), "cdled by,
whatever name heis only the manager and custodian
of theidol or theinditution." When the gift isdirec-
fty to anidol or a temple, the seisin to complete the
gift is necessxily effected by human agency. |[n
almost every 'case the' Mahant isgiven the right to a

(1) (1921)L; R. 48 1.A; 302, 311
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partof the usufruct, the mode of enjoyment and the
amount of the usufruct depending again on usage and
cusom. In no case was the property. conveyed tOOr
vested in him} nor is hea "trustee" in the Lnglish
sense of the term-thcugh in view of the obligations
and duties resting. on him) he is. answerable asa.
trustee_in the general sense for mal-administration.

_This position has been' accepted by this Qourt =
in The Commissoner, Hindu Religiows ]"ndownwnt.s, -

Madrae v. i Lakshmindra Thirtha Swamiar of Sri .
Shirur Mutt. (*). Speaking for the—unanlmousCourt..

inthat case). Mukherjea, ) observed, "Thusin .the
conception of Mahantship, as in Shebaitship, both
the dements of office and propety) of duties and
persond interest arc blended together, and neither
can be detached hom the other. The personal or
beneficid interest of the Mahant in the endowments
attached to an institution is manifested in his large
powers of disposa and administration and his right
to createderivative tenures in respect to endowed pro.
perties: and these and other rights ofa sirnilarcharac-

. 'ter invest the office of the Mahant with thetcharacter

of proprletary right which, though anomalous to some
extent) is gill a genuine Iegd right,”  On this” view,
this.Court held that the right of this character-vesting
in a.Mahant Is a right to property under Art. 19(1)
(f) of the Condgtitution. Relying on this-decison, it
is urged that the Firman should be construed to make.
thel'ilkayat a Mahant or a Shebait and-as such,

clothed with rights whichamount to-a right to pro-- -
perty under Art. 19(1)(f) and which constltutepro--.l—"' k

perty under Art, 31(2).

Assuming that the vconstruction of clause 10f
the Firman suggested by the learned Attorney-General.
ispossible, let us examine the ‘position ou: thebasis
that thy Tilkayat can, in theory, beiregarded as a
Mahan. ..f the temple.  W1la then ardiie rights to
which, according to the relevant cvidenee produced
in this-casg} the Mahantis .entitled in respect of the
temple? As a Tilkgat, he has aright to reside Il

(1) [1954) S.C.R, 1695. .
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] the temple assuch Mahanthc has arlghttc conduct
- orarrange for and supervise the worship of the'idol
in the temple and the services rendered therein in
accordance with the tradltlonal custom and usage.

- traditional custom and usage. So farastheserights
- a€ concerned, they hiave not been affected bythe
Act, and SONQ argument can be raisedthat inaffec-
ting the said rights the Act has contravened either
~Art. 19(1)(f) oriArt. 31(2). Tt is, however) argued
tha: a a Mahant, the Tilkayat'had the right .to
. manage .the.. properties of the temple, to leasethem
. out and inn case of necessity, to. 'alienatethem Tor the
. purpose of the temple; and itissuggested that these
~ rights congtitute a right-to property under Art. 19(1)
(f) and property under Arr. 31(2). The learned
Attorney-General fairly conceded thet there was no

been exercised in this case, but he contends that the
existence of ithe right cannot be denied. It isdo
conceded that the right to manage the properties
was subject to the strict arld-absolute supervision of
the Darbar, but it issuggested that even so, .itisa
rlghtwh|cll must 'be regarded’ asa right to property:
- Indealing with this argument, it is necessary to bear
,inmind that the extent of the rights available to the
Tilkayat under cdause 1 of the Firman cannot be
said to have become larger by virtue of the fact that
the Constitutioncarne into force in 1950. It.is ouly
the rights toproperty which subsisted .in the Tilkayat

, the Condtitution; provided, of course, they are rights
which attract the provisons of Art. 19(1)(f) or
Art. 31(2). A

This.branch of thc.urgument urged on behalf

(1) (1954] S.C.R. 1005,

evidence ta . show that the right to alienate had ever .

under theisaid Firman that would be protected by -

of the Tilkayat naturally rests o1 thedecisionof this
- Court inuhe case of the Commissiner, Hisuiu. Reli- ..
gious findouwments, Madras (*), that right ofaM ahant

i iisi

J363
Txllmylt K
Shri Govindialji b
Maha -

Hehas also' thy . ‘ight to receive bhents on bely £ of  Swteof R‘Jf‘”’“‘" 1y
theidol and dist  ute Prasad in accordancewi®Mithe _yjmdragadiar, .
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.judgment and it would be relevantto repeat one of
those observations in which the Privy Goungil stated

' genuine legal right to property, this Court undoubted-

said right must be held to fall under Art. 19(1)(f)

‘when this Court' held that the rights vesting .in the

does amount to "a genuine legal right” and that the

because the word uproperty” used in the said clause
ought to receive a vorv liberd! Imerpretaticn. |
will be recalled that in,the.sad case thisCourtin
terms and expresdy gpproved iof the dedison of
Mr. Ameer Ali in Vidya Viruthi Thirtha's case (1),
which iexhautively dealt with. the position of the
Mahant or .theShebait under 'Hirld,u law. We have:
aready quoted the relevant observations madein that

thatin almost every case the Mahant-is given the
right toa part of the .usufruct, the mode of enjoy..
ment and the amount of usufruct depending. again
on usage and custom. It'is true'that in the passage
in Mr. Justice Mukherjea's judgment in the case O?
the Oommissioner, Hindu Religious Endowments,
Madras (°), this particular statement has not been.
cited; but having 'referred to. the rights whicb'<the
Manant canclaim, the'learned Judge has” added that
these and other rights of a similar characterinvest,
the office of the Mahant with theieharacter" of
proprietary right which, though anomalous to some  -F*
extent, isstill agenuinelegal right.. If..isclear that

Mahant as a manager of the Math amount to a 18

ly had in mind the fact that usually, the.Mahant,
or Shebait is entitled to'be maintained out.offhe
property of the Math or the temple and that the'
extent of the right to a part of the usufruct and .the
mode of enjoyment and the amount of -thetisufruct
adways depended on usage and custom of theMath.
or the'temple. It is in the light of theserights,
il ding particularly the righ] # clama part of
t-  sulruct for his maintenance ®at thisCourt held
that the totality of the rights amount to. aright to
property under Art. 19 (1) (f). '

(1) (1921) L.R. 48 I.A. 302, 3L]. (2) (1954} S.C.R.1005,
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That takes us to the .quéstion as thenature and -
extent of the Tilkayat’s rights -in regard to
the temple property. It is - clear that theTilkayat

- never UEd any,j income from  the propertyjof the

temple .for ;ﬁ is  personal needs dor jivate
purpose. |t s true that the leerneo Attdrmey-
Genéral su eaggested that this congstent course ofcon-
, duct spreading over a large number ofyears was the
result of what hedescribed vas sdf-abnegation ,0n the
part of the Tilkayats from generation to generation,

—and from Tilkayat'spoint of view, itcan be soregard-

ed because the Tilkayatthought and claimed that the
‘temple and llisproperties together constituted' his
prlvateproperty But once we reach the concluson
that the temple i3 apublic temple and the properties
belonging to it are the properties of the temple: over
whichthé Tllkayat has no title or right, we will-have
totake into 'account the fact that during the long
course of the management -of thistemple, theTilkayar"
has never claimed any proprietary interest to any
part of the usufruct of ‘the properties of the, temple
“for his private persond needs) and sou .thatproprie-
tary interest of which Mr. Ameer Ali spoke in deding
with rhe postion of the Mahant and .the Shebait and
to which this Court referred in.the case of Corrme-
stoner, Hindu Religions Endounnenis, Mtuiras (), i
lacking in the present .case. . What the Trlkayatcan
clam is merdy the right to manage the property) to
create- leases in respect of the properties in'a reason.
able manner .and the theoretical right to alienatethe
property for the purpose of the temple and be it
noted, that these rigllts, could Je exercised by the
Tilkayat under the absolute and strict  supervisionof
the Darbar of Udaipur. Now} the right to manage
the property belonging -to the temple, or theright to
“create a lease.of the property on behalf of the temple, '
ortheright to alienate' the property for the purpose
of the ternple under the sup, rvison of the Darbar
cannot, inour opinion. be equated with thetotality
of the powers: generally possessed by the Mahant or

(1) [195¢) 8.C.R. 1005,

Tilkeyat
Skri  Govindlalfi
Maharaj

Y.
State of Rajasthan

Gajerdragggker, I*
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~even the Shebail, and so, weare not prepared to

Y Gajendragadkar, J.
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hold that 1laving regard tothe .character 'and.extent
of the rights which can be legitimately claimed by
the' "Tilkayat even ou the baSIS that he was a'Mahant
governed by the terms of the Firman.iamounr.to & -
right to property under Art, 19 {L) (f) or conditute
propertyunder Art, 31 (2). s

Besdes We may add that even if it was held
that these rights constituted a right to hold property
their regulation by the relevant provisions'ofthe Act
would undoubtedy be protected, by Art. 19 (6).',T,he
temple is a public temple 'and what thelegislature
has purported to (10 isto regulate the.administration
of the properties of the temple by the Board of which
the Tilkayat is and has to be a member, Having
regard 10 the large cstatc owned by the Tilkayat and
having regard tothe very wide extent of the offerings
made to the temple by millions iof devotees from day
'to day; the legislature was clearly justified in provid-
ing for proper administration of the properties of the
temple. The restrictions irnposed . by the Actmust..
therefore, be treated asreasonable andin theinterests
of the gener'al public. N

Turning to Mr. Pathak's argument that the -
rights constitute property under .Art.31 (2) and the
Act contravenes the said provision' because 'no com-
pensation hacl been provided for.; or noprinciples
have been prescribed in connection therewith, the
answer would be the same. Thevright which:' the
Tilkayat possesses cannot be regarded as. property, for
the purpose Of Art. 3L (2), - Besides, even ifthesaid .
rights are held to be'property for the purpose.of -
Ary. 31 (2), there arc someobvious nswers to the,'plea -

wh " may be briefly indicated. hd

After Art. 31 (2) was amended bytbeConsti-
tution (Fourth Amendment) Act, 1955, the position

with regard to, the scope and effect of the, provisions of o ‘




F Art, 31 (1) and'31 (2) ispolonger in doubt. Article 31
(2) deal swiththe compulsory acquisition Of requisition
of acitizen's property aﬁl ir,providesthat a citizen's
Rrope_rfy ¢ah e cOmMpu'soriy acquirec or requisi-
tionedonly fo . public purpose and by authififity of
law which pr  desfor compensation andeit e fixes
the amount of the compensation or specifies the
principles on-which and the manner "in which, the
compensation isto be determined and given: and it
adds that nosuch law shal be called inquestion in
—any court on the ground that the compensaion
. provided by that lawis not adequate. Art. 31 (2A)
which isexpressed in a negative form really amounts

tothisthat where alaw provides for the transfer of .

the ownershiporright to possesson of any property
to the State or to a corporation owned or controlled'
by the State, it shall bedeemed to provide for the
compulsory acquisition or requisitionof property. If,
on the other hand, the transfer of the ownershipor
the right to, possession of any property is hotmade
to the State or to a corporation” owned or controlled
by the State, it would not be regarded as compulsory
acquigtion or requidtion of the property, notwith-
sanding that it does deprive any person of his
property. In other words the 'po'wer t0 make a
compulsory acquisition or fcquisition of a citizen's
property provided for by Art.' 3((2) is what -the
American  Jawyers described as "eminent domain”;
al other cases where « citizen isdeprived of his pro-
perty arc covered by Art. 31 (1) and they can broad-
lv be said to rest on the police powers of the State.
Deprivation of property faling under the latter
category of cases cannot be effected save by autho-
rity of law; thisCourt has held that the expresson
"saveby authority of Jaw" postulates that the law

by whose authority such deprivetion csn be effected

must be a_valid law inthe sensethat itmust not

contravene the other fundamental rights guaranteeq
by the Constitution,

.- 1963
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. The argument whichihas been urged before.us A
- byMr. Peahak isthat the right to aﬁministee.'the ‘
properties of the templewhich\éested "IN the Mahant
. has been compulsorily acquire” and “tranderre*to a
Board condtituted under the ActwhichBoard js con.
trolled by the State.  We will assume that the Boarq 8
inquestion is controlled by the State; but the ques. ~&
tionstill remains whether tne. right which .is allowed " :
to vestin the Tilkayat hasbeen compulsorily acquir-
ed and has been transferred to the Board.' In oyr -
opinion, what the Act purports todo is to extinguish
the secular office .vesting in the Tilkayat by which
hewss managing theproperties of thetemple.. It is
well-known that a Mahant combines in h|m$lfbotf,
a reigions and a secular office. "Thislatter office
hasbeen extinguished by the Act, and so, it cannot ,
be said that the rights. vesting in the Tilkayat to
administer the propertiesvhave been compulsorily
acquired. Acquigtion of property, inthe context,
means the extinction of the citizen's rights in the
property and the conferment of the said rights in the
State or the State owned corporation, Inthe prG-
sent case, theAct extinguishes the Mahant's rights
and then crcatcs ianother body for the purpose” Of
administering the properties of the temple. In other
words, the office of one functionary isbrought to an
end and another functionary has come into existence
initsplace. Such a process cannot besaid to cons
titute the acquisition of the extinguished office or of
the rights vedting in the personholding that office.

Beddes, there is adnother way in which * thig:
question may perhaps be considered. What the Act
purports to do is not to acquirethe'Tilkayat's rights.
but to require him to share those rights  with the’ -
other members of the Boad. | - *ave alreadyseen
; iahant for the time
being has tobe amember of tHE Board and sosthe
adminigration of. the properties which wag so long
carried on by the Mahant alone would here.after.

T
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| haveto be cartied on hy _thc;Ngf;hant along with ’his

colleagues jn the Board., This again cannot, We o
think, heregarded as a compulsory acquisirion of the s Godiagi 11
Tilkayat's rights, |t is nor suggested that the effect Maargj ~
of the relevant; ™ ovisous of the Act is t0 brinfligbout. Setof Ryjosthan 1]

the requisitiont . of the said rights. Therefore, e . i
if it is assurned that the rights cIai‘medorg’y ﬁ‘{d’é Cajendragadkar, 3.,
not think that the provigonsor Art. 31(23‘39 Iy 10
~ theAct. But aswe have aready held) ther?ghts
- jn.quedtion do not amount to a right to hold property
* “under Arts 19(1)(f) or to property under Art. 31(2).

That takes us to the argument that the Actjg
invalid because it contravenes Art. 14, In our
opinion, thereis no substance in this argument. We
have refcerd to the historical background of the
present legislation, At the time when Ordinance
~ No. 11 6f 1959 was issued, it had come tothe know-
ledge ©f the Government of Ragjasthan that valuables
such @ jewdleries, ornaments, gold and -Slver-ware
and cash had been removed by the Tilkayatin the
month of December 1957, and as the successor of
the State of Mewar, the State of Rajasthan L, 'to

' exercise W5 Tight of supervising the due administra.

tion of the properties of the temple. There'is no
doubt that the shrine at Nathdwara holdsa ypigue
~ podtion amongst the Hindu shrinesin the Statgo?
Rajasthan and no temple can beregarded as ccmpa-
rable with it. Besides, the Tilkayat himseif hed
entered into negotiations for the purpose of obtaining
a proper scheme for the administration. of the temple
properties @nd for that purpose) asuit under s. 99 of
the Code had in fact been filed. A Commisson of
Enquiry had to be appointed to investigate into the
- removd of the vaduables. If the temple isa.public
temnle and the legidature thought that it was essen-
tial t6. sofequard the interests ,of the temple by taking
adequate legisiative action in that behalf, it i
difficult to gppreciate how the Tilkayat can serioudy
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‘contend that in passing the Act, the Ieglsleture has |
been guilty ,of uncongtitutional discrimination.”. As B
has been held by this Court in the case of Skri Ram o
Krishna Dulmiav. Shri Justice S, R. Tendolkar (‘) :
that a law may ibe constitutional: even though jt %
relates to asingle .individual if, .on'accou,nt of some. . 'g
special circumstances or reesons eppllcdale-to him
anc¢ not applicable to others, that singl, individyal 3

rnay be treated as a dass by.himself  Therefore, the e
'plea raised under Art. 14 fails. " " :

The next' pointto consider is in re{rard to tke '
pleas raised more by the denomination "than by the
Tilkayat himself under Arts. 25 and. 26 of the Cons~ A
titution, The attitude adopted by the denomination
in its writ petition is not very easy to appreciate.
In the writ petition filed on behalf ofthe denornina
tion, it wasurged that the Tilkavat hirnselfjs the
owner of all the properties of the temple and as such,
was cntitled (o manage them in his discretionand,
ashe liked. This plea clearly supported the Tilkayat's
stand that the temple in question was a private
temple belonging to himsaf and vas "such.vail the
temple properties were his private properties. The
denomination was cleaily ir..two minds, .It was
inclined more to suppDrt the Tilkayat's casetian to
nut 1113 an alternative casc that thedenominationwas
interested in the mauagcrucnt of ‘thise proserties.
Even o) son: alegations have been madein the writ
petition filed on behalf" of the dénomination’ from
which it 1llay .pcrhaps be inferred that it was the
alternative case of the denomination that thetemple
and the properties connected therewith belonged to
the denomination according to its usages and ' tradi* -
.+ p, and therefore, the man  or ent of the said

ple and the properties ca it be transferred to
the Board. .It is this latter alt€rnative pleawhich
is based on Art. 25 (1) and Art.;,26{b) af the-Cons-
titution. The arzument 1s that the Actcontravenes. 4
the right guarant%d to the denomination by — ~¢

(1 [1949) .CR. 78, 207 R L
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Art. 25(1) _freely to practxsc its reli 'ioﬁ' ang that it

g contravenes’the denomination’s fgx h

o0 ght guaranteed

wnder Art. 26(b) and (d) to manage 1S gwp affairs
In matters of religion, and to administer i property
ln;‘t%ccg pnce with law. For the purgille of dealin

1 ERe. arguments, \ve will assume that .
ation hasa beneficid interestin thergper.
e temple. PTop

eno {
IESO

. 4rticles 25 and 26 congitute the fundamentd
rlg§1t§ to ﬁ’eccfompf religion guaranteed tothe g;ti,ens
pf "l?‘s country. - Article 25 (1) protects thecitizen’s
f‘ndameﬂtal right tofreedom of conscience. and i
right' fredy to profess, practise ‘and propagate reli-
Ion_The protection givento thisright is, however,
not absolute.” 1t i subject to public’ order, morality
and health o5 ,?\rt. 25 (1) itself denotes. It isdso
aihiect  to the !aws, existing or future Which-are'
;P*‘f?lﬁcd in, Art. 25 (2). Agrtidc 26e’guara1tees
{;‘;";?én; of the d?ngminations or sections thereof-to
298t their reiigious effars andtheir pronertios.
Article 26 (1) provides  that subject to putﬁicp orgé’r%
morality and health, every religious denomination
or any section thereof shall have the right 10 manage
its ov\(g Affairs in matters of religion; andArt. 26 (d)
lays“oWn asimilar right to administer the
of . the denomination in accordance wimqﬁg/\tkl
Article 26 (c) refersto the right of the 'denomination
to °%B and acquire movable and immovable
rn and It 8 In respect of such property that,
clause (d) mekes the provison which.ye payejust
gunfed. The scope and effect of these articles has
€N conddered by this Court on several occasions.
"The Word "religion” used in Art. 25 (1),” observed

i Mukheriea. J. speaking for theCourt 'in thecase of
o5 the Commissioner, Hindw Religious Endowment
1 Madras (). "is a matter of faith with indIVIQUAS

and - communities and it is not neeessarily theistic

It undoubtedly has its basis ina system Of heljefs OF

doctrines which arc regarded by ‘thoge Who profess
(1) [195¢] 8.C.R. 1005

r;‘(: i
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that religion asconducive to their spiritual welbena.
but it ishot correct to say that religion is nothina €lse
but a doctrine or.belief. A religion ‘may not-only
lay down a code of ethical rules for its followers to'
acoept, it might prescribe rituals and observances,
ceremonics and modes of worship which are regarded
as integral parts of religion and these formsand

obsetvances Might extend cven to matters of food
and. dress"

In  Shri Venkalaramans — Deoara v.-The
Sate of Jfysore (1), Venkatarama Aiyar, J.,
observed “"that the matter of religionin.Art,26(b)
include even practices which are regarded by the

community as parts of its religion.” It wouldthus be = |
clear. that religious practice to which Att. 25 (1)~ ~1D

refers and affairs in matters of religion to  which =
Art. 26 (b) refers, incdude practices whicharean
integral part of the religion itself and the protection ™
guaranteed by Art 25 (1) and Art.  (b) extends
to such practices.

., In deciding the question as to xﬂvh‘eth/g:r!qgivcn
religious malice i an Mieglalpsg of the religionor
not. thetest always would be whether it isregarded as
such by thecommunity following the religion or not.
This formulamay in some cases present difficulties
in jts operation. Take the casc of a practice in
relation t, food ordress. If in2 given-proceeding;
one

art ol the religicn itself, whereasanothersection
contends that vcllow dressand not the white dress 1s
the essentid part of the religion, how isthe Court

going to decide the question ? Similar disputesmay

ani N regard to food, In cases * hereconflicting
e neeisproduced in respect of il contentions as "
to "competing religious practices fe Court maynot -
be able toresolve thedispute by 2 .blind application
of the formula that the comrnunirydecides which

(1) 11688 s.c.. 095,909,

section Of the community -claims that while =
performip: certan rites while dressis anintegral-:"




practice jc.an integral part of itSreligion. bacs
‘hf’ °°‘Tc‘lm‘{n1¢¥ may speak  with mare ’tlll)gcagﬁ%
,}lf,?;re'an thetormula would, therefore, breakdh’vn’

15 QUCS‘JQ& will .alw_ays ‘have to bede'ci d byrhe

Courf and; doing 80, the Court maiilkhave to
:cnqu;lre WH er the practice in qUEStion jg ralivious
i character and if jUs]whetherit can be repmide
as"iin integral or essential part of the rel-?g’icﬁl ang
the 19ing “of the Court on such an issue 5 aways
‘depend upon the evidence adduced before ;4 5 tothe
. Chfinience of the ¢otmunity and the tenets cits
religion. | t'is in the lightof this possiblecorfpli-
' catigl; \gth;gwt Mmay gise in 0Me cases that this Court

nick € of cautionin the caseof .
aommmee, Aimer v. Syed Hussain 4 lngill)wgﬁé
observed that I order that the practices,in Qdesti on
shouldbe treated as apart of religion they st
{5&:{*@? hiy the said religion as its essential arl‘?g
8 a}i:r ; Otherwige evendurdy secular practices
which % not an essntid or an jntegral part
religion #€ aptto be clothed with ar %glougafrorﬂ{
and may Make g claim for being treatedas religious
practices within the meaning of Art. 25 (1).

In this connection, it cannot beignored that
what IS protected under Arts, 95 (1) and 26 (b)
respectively 21¢ the rcligious practicss and g i1,
to manage affairs in matters of religion. T
practice % questionis purely secular or the affair

which is controlled by the statute iS egsenti
thmlArfd\/ secular in character,it cannot ~1§é'§ra‘?d
nat Art. 25 (1) or Art. 26 (b) has been contraver%cg

Thc(ia pro;[‘ectlion is g ven) to thr(]a practice of religion
and to, the denominatiol)'s right to manage ;.. .

affairs ™ Matlers OF reigion. Therefore, whenav
aclam is made on behalf of an individul citizen
that the 1mpugned statute contravenes hisfunda-
"mental T8t to practise religion oraclaim IS 1na

on behalf of the denomination that the fundamal
right guaranteed to it to manageitsown ,g..

(1) [1962) 1 S.C.R. 383, 4]1,
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matt.ers of religion is contravened, it 18 NECESSATY {o
consider Whether the practice in  question |s_1‘$§11819us
Or the affairs in respect  of which theright of
management IS alleged to have been contravened

are affars in matters of religion. If the practice

isa religious practice or the .afairs .argi.t_h_c__‘-aﬁ?ai"r_s in
matters of religion, then, of course, the rights guaran-

teed by Art. 25 (1) and Art. 26 (b)cannothe -

contravened.

It istrue that t1G decision of the question as to
whether @ certuin practice is a religious practice or
not, as well as the questionasto whether an affair
inquedtion is an afar.in matters of religion ornot,' .
may present difficulties because sometimes practices, -

eligious and secular, .are inextricably mixed. up. -
hiS 15 more particularly 0 i regard to Hindu.".

religion because as is well known, under theprovi- -

- sions of ancient Smritis, al human actions from birth
to death and most of the individual actions from day -

to dy are regarded SS religious ' in ~character,
Asan’illustration) we may refer to  the fact
that the Smritis regard marriage .as a Sacra
ment arid not a contract. Though the task
of ,disengaging the secular from the retigiousmav
not be easy/'it must nevertheless be attempted 10
dedling with theciaims for protection under Arts. 25
(1) and 26(b). If the practice whichisprotected
under the former is @ rdligious practice, and if the
right which is protected under thelatter isthe right
to manage affairs in matters of religion, it isnecessary

that injudging about the meritsof the clammadein |

that behalf the Court must be satisfied that the.prac-
riceisreigious and the affair is in regard to a matter
of religion. In dealing with this problem-under

i delaide Company Of Jehov ps witnesses Incor-.;

. .

orated Vo The Commonwealth () that “‘what ig peli-

jon 10 one isguperstition to another”, on which .Mr..
Pathak relies, is of 'no relevance. |If anobviously

(1) 67 C.L,R. 116, 123-

g o I
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8. 25(1) and 53G(b)" Latharn, -,,S,- observation

fil',




: ] . y R TR : S
R RN - kN ’ il
3 i

. 150 SUPREME COURT REPORTS 628
secular matter isclaimed to' be matter-of rcligioh, or
if an obviously secularpracticeis dleged to bea reli-

ting the claigkbecause the-protectionguaragiiged by
Art. 25(1) angihern26(b) cannot be extended™td'secu-

| ar Practices = in regard to depominationd

claim made by a ditizen that a purdy secular matter
~amounts. to a rdigious practice) or a Smilar claim
- made on 'behalf of the denominationthat a purey'
- secular matter is an affair in matters of rdigion} may
have to bergected on the ground that it is based on
irrational considerationaand cannot attract the pro-
visions of Art. 25(1) or Art,26(b). This aspect of

truescope and effect of Art, 25(1) and Art. 26(b).

- L etus thenenquirewhat is the right which has
' been contrayened by thereevant provisions of the, Act.
The only right which, according to the denomination,

manage the property belonginc}x‘_to the. temple. It
isurged that throughout the higory of this temple,
its properties have heen. managed by the Tilkayat
and s0) such menagement by the Tilkayat anounts
to a religious practiceunder Art. 25(1) and congtitutes
the denomination's right to manage the affairs of its
religion under Art. 26(.b). W'e have no hestitation in
rgecting this argument. The right'to 'manage the
properties of the temple is a purely secular matter
and it canat, in our opinion, be regarded 2% a reli.
glous practice 0 as t0 fal under Art. 25(1) or as
amounting to affairs in matters of religion., Itis
true that the Tilkayats have been respected by the
followers of the denomination’ and it isalso true that
the - managemenr Eas remained with the Tilkayats,
except onoccasions like the minority of the Tilkayat
when the Court of Wards stepped in.  If the temple
had been private and the properties of thetemple had
belonged to the THKayd, it was another matter.

- gious practice, the Court would bejustified j rejec- -

Matters whie.. are not matters of refigion, an ,-a

the matter must be borneio mind in dealing with the .

has been contravened is the right of the Tilkayat to -

111 4
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But once it is held that the temple isapublictemple,
it is difficult to accede to the argument that the tenets
of the Vallabha cult require as a mattér of religion
that the properties must bemanaged by the Tilkayar, -
In fact) no such tenet hasheen adduced before ys,
So long as the denomination believed thatthepro- -
perry belongedto the Tilkayat , like the temple, there . -
was.no occasion to consder whether -the manage-
ment of the property should bein the hands:of any.
dse  The course Of conduct of the denomina.
tionand the Tilkayat .based onthat belief may have =~
spread for many years, but, in our opinion, such a .
course of conduct cannot beregarded.as giving rise'
to a religious practice underArt, 25(1). A distinc-
tion must awaysbe made between a-practice which
isreligious and a practicein regard to amatter which
is purely secular and has no dement of rdigion aso-
ciated with it, Therefore, we, are satisfied that the
clam made by tr;]e denomi ngtéidon that the .Act.im-
inges on the rights iguaranteed to it-by Art. 25(1
gndg 26(b) must begreject%d. g T

That leaves one. more point to beconsidered
under Art. 26(d). Itis urged that theright of the
denomination to administer its preperty has virtuall
been taken away -by the Act, and so; it isinvalic‘}’...
It would be noticed that Art. 26(0) recognises the
denomination's. right to administer its property, but -
it dearly provides that the sad right to administer
the property must be m accordance with Jaw, - Mrr* 7
Sastri for the denomination suggested that law in.
the context is the law prescribed by the religious

tenets of the denomination and not a legidative enact- ¢
ment passed by a competent legislature, In our 7 |

opjnion, this argument iswholly intenable. Inthe
co ixt, the law means alaw ' .ya competent’
legl';ature 'and  Art. 26(d) providd’that though the
denomination has' the right to administer Its prQ-
perty, it must administer the property in accordance
with law. In other words, this clauseemphaticaly
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ination’s right must not be extinguished or
%ft%%‘gﬁer desroyed-. That is wha tthGourt hqs
beldin the case Of the C'Ommz'ssione?', Hindu Rels-
gious Endowments Madras (1) and. Ratilal Panachand

Gandhi v. The Sate 01 Bombay (*)-

Incidentally, this clause will help to determiine
the scope and effect of the provisons of Art. *28(hb)..

- Adminigtration of thedenomination's property which

is thesubject.matter. of this clause isobviously 0&
.Sde the scope Of Art. 26 (h). Matters relating .to t3¢
adminigtration of the denomination's property fallto
be governed by Art.26(d) and cannot attract the pro-
visions of Art. 26(b). Article 26 (b) relates to affairs
in matters of religion Such as the performance of the
religious " rites or ceremonies or the obsérvance of
religious festivals and the like; it does not refer. to the
administration of the property at all. Article '28(d)
therefore, justifies the enactmient of a law to regulate
the administration of the denomination's property
and that isprecisdy what the Act has purported todo
in the present case, 1 thedause ((affairs in matters
of religlon’ were toinclude affairg inregard to all
matters, whether religious or not the provision under
Art. 26 (d) forlegislative regulation of the adminis-
tration of the denomination's property would, be
rendered illusory. o '

It iS however; -argued that the congtitution of

the Board inwhich the: administration of the pro-

erty’.now -vests is NOt the denomination, and since

?he administration is now left to the'Board, the

denomination has been WhO”?/ @CP"VCd of jts right

to adminisier the property. [t is remarkable that

this pleashould be'made by the representatives of the
(1) [1954] 8.C.R, 1005, (2L (1954) .SCR. 1055

" 13.0R. SUPREME GOURT REPORTS. (826 °
hrings gyt the competence of the legislature to make L’ﬁ-
2 law in regard to .rhe administration of the i
nro crtyf belonging 1O the, denomination- 'It 8 Mehaa]
'Qr_ug that; Nder the guise of regulatinggthe' admi- St.of Rejosk
nistratt,  f the property by the Geno.mm.-tiow, the "v'w"[ -t
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. Tilkeyot " deno ination who' in their Writ petiss
PR gﬁ‘:‘;ﬂﬂﬁi ednlo Support the Tilkayat in h?se 12101‘; Kiiz
e Sioate and the properties of the' templé ,,
s Y Rejasthen, prY Y¢. property. - That'apart, We ghipk th the v 3
R mdudia, g, poOSITION Otfh ‘hlceg?s?a:‘d has been deliberately sg =~

' » » ./, e aurea,s t()cnuret ‘ B«
denomination should be adequately and fairlyhiteptr%?
%% don e Boad. We have already construed -
s. wehave held that s, 5(2) (g) requires that
the .members of the Board otherthan the Ciojectc 8t
l',e'.ﬂinur Digtrict _should not only profess, f—‘?ﬁdu
Vf]gIQn bgf must also belong to thePuSht,i-Margiya
V‘éi%t)hl ampradaya, Ttis true that these Members
are Bgernnl nated by the State Government. %Ut wehave
not told how elsethiscould have peep ;
aranged in the interests of the tem I:?tseg;cmely
number of the devotees visting the ter%ple runs .iﬁ’S
lacs; there isno organisation which ¢q ;
represents the devotees as aclass ; there?lpggegsg“};ily
of the devotees and in}the very nature of ¢ 'é"’i'nés it S
impacsinle to keep Such a register. - Thepefore. “
Vewpci?inge tass of Vallabhs followe's ypq iff)’;:;ltgz" L
thedenomination can be represented on' the Board &,
management 5y b , e ppar :
- only Dy a pProper nomination ma
Dy . 8?

the State Government. and so, we ape MO,
impressed by the plea that the. management by
the Board congtituted under the Act . not
be the management of the denominatipn, N’

pre.
e his

_ 65% @%@ @@ @ @ % %% @

this connection. we may refer to ¢y 1 Ofthe — ° ja
Firmen Which vested in the Dapbg absolute — 7 .
right to supervise the management of. the property. .. ~4*
As a successor.in-interestof the Darbar, thestateof & _{®
! Rajasthan can betrusted 0 nominate memberson ., . 5 {m
Board who Would fairly represent the denomination, - o
, Havinl,regard to al therelevantq; ~ stancesof =+ ~&
', this @88 . we do not think that the eg®iarure U
have 2dopted gny other alternative for .the S o

&fCOnstitutihg the Board. Therefore, e mugtu RS
2 the chalenge to the validity of the Actonthe
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B 50 mus berepelied.
3 It.till remigins to consider the provisions gk the
. Act which hay##een challenged by the Tilkaydthand
. the denominaiion aswell & those which -have been
© druck down by the High Court and in respect of

BB ghich the Sae has preferred appels. We will
o 4 toke these sections in their serid order- We have
_considered ss. 3, 4, 16, 22and 34 andhaveheld that
" ¢hese SECtions are vaid because the schemeenvisaged
- py the SAd sections clearly protects the religious
ri¥es ceremonies and savices rendered i the temple
. and the Tilkayat’s. Satus and powers in  respect
* thereof. The'tsald scheme merely dlows the ad-
. ministration of the properties of the templewnhich

- Boad, and so, it isnot necessary to refer to thesaid
sections again.

Section 2 (viii) which defines atemple as indu-
, ding the-templeof Shri Navnitpriyaji andiShr!
Madan MohanlaJi has been druck. down by the
High. Court in regard to the sad two subsidiary
“deities. The High Court has held that the two deties
Navnitpriygi and Madan Mohanlalji are the private
deities of the Tilkayat andit was not competent to
the legidature to include them within the definition

of the tem.pie. under s. 2 (viii). It was urged before
the High Court that the said. two idols had been

tranderred by the Tilkayatto the public temple and
made a part ofit, but it has held that therewas no
gift or trust deed by the Tilkayat divesting himsdlf
of al his rights in those twoidols and its property
,and so, the validity of thesection .could not be sus-
tained on'the ground of 'suchtransfer.  The correct-
nesso] this conclusion ischallenged by the learned
Solicitor-Generadlon behalf of the State.  In, dealing

to be examined. On Qctober 15, 19668 a report

und thlavt it cOntravcneg;’Afts. 25 (1), 26 (b) and
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with thls question, the conduct of the Tilkayat needs
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was made by Mr. Ranawat to the Tilkayat in respect -
Tilkayet of these two |dols, [t appeass that the grant of some
ol o8 villages in respect of thgepeJdolsrsIood %n the .'-fn_am;’ |
v, , of the Tilkayat and afterthe said-villageswerere.
Staie of Rgesthn  qmed by the State..a question a0 as to the.cpm
Gajendragadkar, Jo. ' pENSAtioN payable to. theowner of the said villages,
. Inthat connection" Mr. Ranawat reported to" the -

Tikayat that it would .be to theadvantage of the
two idols if thesaid lands alongwiththe .idols* were
trested, asa partofthe public temple. - He.cited thy
precedent of'the lands belonging .to the Nathdwara:
Temple in support of his.plae. -On receiving this
report, the Tilkayat was pleased to 'transfer the
ownership of Shri Thakur Navntpriyaji, Shri Madan il
Mohanji and Bethaks to the principal temple of %
Shri Shrinathji. ,Of course, he retained tohimself. S
the right and privilege of worship overthose temples.
and Bethaks as in the ease of Shrinathji temple::
The' Tilkayat also expressed his concurrence with the R«
proposal imade in thisreport and signed in tokenof 'l
his agreement, It. appears that after orders were L B¢
Isued in accordance with  the decison of the: :
Tilkayat, the two temples were treated as part of .the -
bigger temple. of Shrinathji, This isevidenced by
the resolution.which was -passed. at .the meeting. of -
the Power of Attorney Holders-of theTilkayaton the.
same day i.e, ]5-10-1956; One of the resolutions
passed a the said meeting showsthat the proposal
regarding the temples and Bethaks owned by Hi
Holiness, stating therein, thatHisHoliness had been:
pleased to transfer the, ownership thereof'. to
Shrinathji, was. considered. That proposal. along;
with the list of temples and Bethakswasproduced]
before the Committee. The Tilkayat .was present: -
@t the mesting and. he confirf " the proposd and
%‘xt his signature thereon befd@f€ the Committee
Thereupon. the Committee accepted..the .proposa
,»with thanks andTnstructed the Executive Officerto’
do the needfulin that .behalf Thus.. the Tilkayat °
proposed tothe Committee of his Power of Attorney

I
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Holders that thetwo-idols and their' Bethaks should'
betransferred from his private etae tothe principa
temple of Shrinathji and that-proposal was accepted

the jprincipal ” ple ', _ e

!
)

and thereefter  etwoidols were treated a5 part of g, o Rejasihan)

After this transfer wWas thus formally completed
it appears that the Tilka-yat was inclined 1 chanoe
i mind and so in submitting to the, Committee 2
: h& of temples and Bethakstransferred' by him to the
- principd temple of Shrinathji, he put .a heading to
the list which showed that the said transfer had b@eg
made for, management and admibistration only an
wasnot intendedts be an ‘sbsolute transfer  This
was done-on O about November 23, 1956..

“his conduct on the part of "the Tilkayat was
naturgf ly disspproved by the Committee and the
headingof the list was objected to by itin a letter
writtenon December 31, 1956. Tothisletter theTilka:
vat gdve'a reply onJan,uary 7,1957, and he sought
A ég lain a.ndli_ustify the wording adopted in the
heaél%g of thelist. Itisthusclea that the heading
of the ligt forwadedeléythe Tilkayat to the Commi-
ttee must be ignored because that heading clearly
shows a changeof mind on thepart of the Tilkayat
. .and thequedtion asto whether the two idols form
. part Of theprincipal temple of Shrinathji must be

Bécided in the light of what transpired on Octo-
ber 15, 1956. r_!uﬂgcd in that way, there can be
no doubt that theTilkayat solemnly transferred the
twoidols to the principa temple arid in that S€Rse,
gaveup his ownersbipover theidols and aformal
proposd made in that behalf wasaccepted bY the
Committee,  Inour opinion, the High Court was 1o
error in not giving effect .to this trander on the
ground: that no gigt or trust deed had been duly

executed by' the Tilkayat in that behalf. A dedi.

cation of private property to a charity. need. not be
made by awriting: it cen be. made orally or evencan
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by the learned  Attorney-General. He, contends
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heinferred from conduct. Tn the present case. ther.
18 MUCh more than conduct in sUp};)oft 6?%23’8:;??
pleahat thetwoidoishad been transferred, - Thepe
Tilkaya; 2 repot Made by Ma,nagIer to the
i Y “}Nhl was. accepted by EH@'&}']]}%), t. 8

was followed by aformal proposal made ﬁ;‘é 3
Ti kavat to the Committee an the Committgg a¢ IS,

meeting formally accepted that proposal and at i '
meeting when ythis proposa }\)/va%acceptgda tfﬁ&
Tilkayatwas present. Therefore, we musthold .
the two idols now form part of the principal temple
and have been properly ‘included within the defini-
tion of the word *‘temple” under..s. 2 (yiii), w
should accordin?(lj/ set asde the decison of the Higﬁ
Court and uphold the validity of s. 2 (viii).

=)

S o

88 8 &

The proviso to s.5 (2) (g) has beenattacked

that in making the Collector a statutory smember Of
the 5%rd even though he may not be Z ber
MaY not belong to the denomination, thellegislature :
hes contravened Arts. 25 (1) and 26 (). We have @K@
already dealt with thegeneral plearaised ypder the. 28
sad two articles, We donot think that the peevi.
son that the Collector whois 4 Statutory member O
the Board need not satisfy rhe requirements of -S-5 (2 :
(9), can be said.t0 be invalid.' Thesole Object’i
making theColJector a member of theBOard isto
assnciate the Chief Executive Officer .in the District
Wilh  the administration of the property 'of the _.
temple.  His presencein the Board would naturaly
help n the proper administration of the temple
properties and in that sense, must be treated a5 vaid
and proper. This provison is obvioudy consistent.
with the State'sright ofsupervison ¢yef thernana-.
geme, of the temple properties &  cified in the
irmal | f 1934

4.0 060 06060066 6 ¢

5 S ©

Bt (3
i

Sections 6, 7 and 11 have aready beenccnsi-
dered by us with particular reference to thepossble
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removd of the Tilkayat.under s, 7 and its conse-

quences. It may be that.in view of thefact that 0'3;4‘0‘

even if the 'lilkayathremoved under s. 7(1) (b) % & ey
and (c) he b to beagain nominated to the Board, v,

, thelegislatyy may wel* have exempted thefilkayat ““‘“’ “‘f"’"‘“"
' from'the Farion of s. 7 (1) (b) and {c).." That, Gajendrogadkor,
however, cannot be sad, to make'the said provision ' -
invalidin law.

Sections 10and 35 .have been attacked onthe
ground that they .empower the StatejGovern-

ment  to--leave the administrationvo] :the ‘:'

te.nplepropefty to a non-Hindu. It will benocticed

that s.-10-contemplates that if a Board is dissolved

for the reasons specified in |jt. the Government is

required tcdlrect the immediate reconstitution of .
another Board and that postulates that the interval

between the dissolution' of one Board and the condti-

tution of a fresh Board .would be of a very short

dutation, If the legislature thought it necessary to

?rowdc for the g nagemep Ofthe temple Properties
ar such; a short period o Fh s, the
provison cannot be senously challenged. What i3
. true about this provison unders, 10, isequaly true
. "." about the trangitiona provisionin s 35.

"-"A 'part ofs. 16 has been struck down by the
High Qourtinso far as it refers to the affairs of the
temple. This section authorises the Boad to
manage the, properties and affairs of the temple.
The High Court thought that the expresson "affairs
of thetemple” is toowide and may -include religious
affairs,of the templejand since in managing these
afars of the temple, the 'section does .not require
. that the management should be accordlng to. the
customsand 'usages of the denomindtion,”, it came.to .
the conclusion that thedause "affairs of the temple'
isinvalid and should, therefore, be -struckdown.

We are not satisfied that this viewis correct.
In the context the expression "affarsof the temple”
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clearly refers to thepurcly secular affairs in regard to -
the'admillistration of thetemple. Clearly; s, I can. -
~ N ya 4Q must .

OhPE Sty (PR T b been Tert RS HEBRLG
.to™manage (he properties of the templens well g g '
purely secular affairs of the temple, and so.vthiS
management need not be “governed by the cusom '
"affairs of the temple” is construed in ,this narrow
sense asit isintended to be, then thereisno infirmity
in the said provisons. We may add that the ey.
presson "affairsof the temple' has heen Used in
8.28 (1) of the Madras Hindu Religious and Charis-
able Endowments Act No. 220f1959 in the same
snse, Therefore, we would hold that the High Court
wasin. error.in striking down the clause «affairs of
the temple" occuring ins, 16.

Tlle next section to' condder iss. 21. This
section aives to the Board complete power of appoint-
ment, Suspension, removal; dismissa, or imposition Of
ay other punisnment on the officers and 2eevants of
the temple or the Board, the Chief Executive ~Officer
being exempted .frorn .the operation of this' section. .
It has been urged before .us that this section migh
include even the Mukhia and the Assgant Muk%wia
who are essentially' religious officers -ofthe'temple
concerned with the performance of religiousrites and
sarvices to the idols; and the argument is that if they
are made the servants of the Board afid are not sub- -
jected to thediscipline of the Tilkayat, that would.
becontraryto Art. 256 (1) and 26(b),'of the Condti- =
tution, In considering this argument, we must have’ ;.
regard to the fact that the Mukhia and the Assgant. .
Mukhia 'are not only concerned with the religious
. in .the temple, but .ar: algjgrequired to
ndlgffewellery andornamellts. of affivery valuable
order wWhich are pliton the idol and " remgved
from the idol every day, and the safety of
thesad valuablejewdlery-is a secular matter within
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i hcwg"is‘iwtion of the Board
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S cewary that the Board should he' Given gl Gy

will acy - :
oard will will be done to impair SIS oy

and “°F§lgtﬁhorrty over the servants of the ;gr‘gp ®i
Qg?%fr%_they are concerned with the T80 = oart

he teniple. Since the worshi.p,i the
m@le*and the:ceremonies and fedivasinit 2™ reg\lir.
" onducied according 10 the ristoms and (ges

the

g ailcnOminat-xon _
mn&%gl/m in rgsp@gt of thesarvantsin chargﬁg;;g.he

hin aD ies and fegtivals will t
hip. ,pd\ce_rcmomes an Ivals wi 0
rsec‘t%cf v Istrue th?t sqon after_the Act

t0 have adopied anhelpful attitades.

parties appeared 0 o i ke correspondence that

: were referred ‘ot | TESe
We were re Committee . TS~

_B@@ggfbﬂtW@“ ihe Tilkayat and the o kit'ne ces-

comeiof these maiters. We donot thin

sy to consiﬁer the merits of that QOFWFQI]P&SY becalb'fé;,

o Ged that oncethe Act 18 UPREE: it will

'Wﬁ[ﬂﬁﬁé’ﬁ%ﬁ by therl?oard con-snaentlt\{l with the true
... 0 Act without offending dignity ar,

P4tk Ofl}‘ﬁ'e Tilkayat asi\ religious head in gChgrge of

fhe‘téﬁ‘ml’d'and zhe affairs in metters of religion

e g WIth (e temple.  Therefore, we cengr

eannecttéwould be right- tost.rike dow Ay P

s. 21 assuggested by the learned Attornev-Generdl.

The'validity of s, 27 has been challenged by
the learned Attorney-General Ol the ground that i
empowers the State Government to depute any per
toenter ., ';;cemises of thetemple, though
case, sudh% be appoin
anentty, g o anen. HINU person may *° SPPOLTC
ted by E¥82 Governmentto inspectthe PP
of the temple and if he insists upon making an entry
1o the temple, - that wO\lld contravenethe provisons

iNna glven
person may not be entitled to make =,

- Maharg

o —

Jtrisdiction: yyer ithose officers 0 o far asthey are
- d V\ﬁth" :the  property of a bt We  siate Qf\{hajaﬁhaﬂ
on¢erRE” | ubtigrat in working out, ? iyt

have sonably and fairly by {P€ -8

' b
Gajendragadker, J.
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O:' Art. 25 (1) ane((]zll 26 (b)of th? Constitution; ¢, iy
tha, araument urged in support of the challenge. to 1
.:tah Ity of s, 27.° Wedo not thin]; there 1S §ﬁ3}°sat‘2
ance in thisargument, All that the section does |
to, *MPOVEr the State Government. to' depute a pgfm::
ta insoect the properties of the temple and its records.

correspondence, plans, accounts and ‘'other relevant 3

tutes,any SPeroachment of the rights protected- b
Art. 281 or Aft. 26 (b). Tf the administratidn@o){ 1
the properties of thetemplehasbeen validly left ¢
the Board constituted under the Act, then' the o \
of ingpection 18 necessarily incidental to'the po ert hf6.
administer the properties’ and so in givipg 1€
OWét - giving

Sd to the State Government tO depute 3 person ty

documents. We do not think that the section consti. R

complaint can be madeagainstthe vdidity. ,¢ such
apower. Thefear expressed by the. learlled ¢
D.ey-Generd t}'lag anon-Hindu may insj ¢ Upon en?e.
ring the templeIn exereise of the' authority ° y
"him by. t?e fStitheed Govedrnmeﬁt unge’; -s?°z'!$?3"’?ﬁ
oy oninion, far-fet and imaginary, ~ We .
satisfied thet the power of ipspcc.tiongvvhirzh"th‘g%t:{g

i '0tended to fequard the proper inistration. of
the Properties of the, formpla s inistration, of
Therefore} wedoriot think that s. 27 suffers om any
congtitutional infirmity. In this connection, we May'
add that asimilar provision contained: in theé Madras-
Religinysendowments Ag has been. upheld by 4
L] e case «Of The Commissioner. -Hindn
978%9 Endowmems? Madmso?f;?zqum’ Hindu.:

, That tkesusto s."28 (2) and (3). These t
sub-sections have been struck dowp'by the th"ﬁ
;‘,}"t'}'fl-w ecause it thoughtbthath they S¥ere inr(]:onsistent
- eyiew expresed by. this Court in the E
Ratilal “Panachand Candi (3. While dscussrg 66 3
validity of these tws sub-sections, the High Court,
obsarved "that without entering into an elaborate

. ’005';,'}?,_,- T () [1954) 8.0,R.1038,
(1) S.aR. ‘ “"”

sand
St
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“sections and aré inconsistent with' the decison of the

o
4 1

discussionon the point, we may poi nt out that such

~ provision has beenheld.to beinvalid by. the. Supreme

Court in thecase of Rutilal Panadumd. Gundhi’

The |eamedSolicuor-General contends and, weJhlnk .

i the observations on ‘which he High

rightly, thg
tied support the validity of th  wo sub-

High Court itself. Inthe caseof Ratilal Panachand

@andhi (*), this Oourt was dedling with the vaidity
of'es, 86 and 66 of the Bombay Public Trysts
Act, 1950 (No. 29 of 1850)., Sectiol1-55-0f .thesaid
Act purported to lay down the rule of ¢y presin
relation to the administration of religious and chari--
table trust; and s.56 dealt with. the powers of the
courts in-relation to the said application of ¢y pres
doctrinevThis Court observed that thesetwo sections
urported to lay down how the idoctrine of cy pres
18.t0 -be applied in regard to the administration of
public.trustof a religious or charitable character; ad
thenit pnocceded to examine the doctrine. of ¢y - pres
as it was developed by the Equity Courtsin England

.and ‘as it had been’ adopted by our Indian Courtssmce

alongtime past. Iathe opinion of this Court, the
proviaions of sS-55 and 56 extended the said doctrine
much'beyond its recognlsed limits and further intro-
duced certain principles which ran counter to well.
established rules of law regarding theadministration
of charitable trusts. It is significant that what the
impugned sections purported to authorise. was the
diversionof the trustproperty or funds for purposes
whichthe Charity Commissoner or the courtconsi-
dered expedient or proper adthough the original ob.
jeers of the founder could still be carried out-andthat
was an unwarrantable encroachment on  the..freedom
of religious ingtitutions in regard to .the. management

f their rellgious affairs.  In support of this view)
the tenets of the Jain religionwere referredto and it
‘was observed that apart from the tenets of- the Jain
religion” it would ":bea violaion of thefreedom of
religion and of the ' right. which a. religious

(1) [1953) 8.C.R, 1055,
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denomination has, to manage Itaownaffairainmatrers
of rdligioo, to allow any sccular authoritytodlvert
the trust' money for purposes other than those for

whieh the tnstwas credted.  On this view; s. 66 (3)
which contained' the offending. .provision, and the
corresponding provision relating to the, powers of the
Court occurring in thelatter part of s. 56 (1) were
struck down. ~ In"thla connecrion..it is, however,
necessary to bear in mindthat 'in'dealing  with -this
question, thisCourt has expresdy' observed.rthatthe
doctrineof ¢y pres can be applied where there'is: a
surplus |eft after exhausting the purposes sFec;ﬁcd by
the settler. In.other words, the'decision of this Court

in thecaseof Ratilul Panackand Gandhs (1), cannot be

applied to the provisons of s. 28.(2) and (3) which-deal

with the application of thesurplus in fact after this
-declsion was pronounced, the relevant provisionof the

Bombay Act hasbeenamended and the application.of

the doctrine. of ¢y pres isnow confined to,the surplus.

available after the purposes of the trust have been

dealt with. The High Court has not noticed the fact

that s, 28 (2) and (3), dealt with the application of

the surplus fundsana that postulates that these two -

sub-sections can beinvoked only if and afterthe main
purposes of the public temple’ have been duly satis-
fied.. Therefore, wehold that the High Court was
inerror in striking down's, 28 (2)and. (3) on the

round that they are inconsistent with-the decision of
%hisCourt il the case of Ratilal Panachund Gandhi (*).
Wemay add that this position was.not seriouly dis-

-1

,puted before usby the learned Attorney-General. , — |

The next section is 30(2) (a). Itconfers.on

the State Government the power to make rules in

respect of the qualifications for holding the office of ),, .,
an _the allowances payable to the yGoswami. This 7"

i

2™ o has beendtruck down, e High Court

ki o= e e asemma e — s It e
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and The learned Solicitor-General ®oes -notquarrel .«

with the -conclusion-of the High Court. He has,

however, fairly conceded that though the first part of

(1) (1954 8.0.R. 1055,
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s.30(2) (dmaybe.struck.down, the latter part need
not be.struck down.” ‘This latter part allows rules to

"be framed by the State’ Government inregard to the

way L ooanle to the Boswam! Ny hiie it is
oy K Ris par sl upt e ot 5
proper rule canbe made by the State Government
determining the quantum of allowances which should
be paid ,to the Goswami and the manner inwhich it
shouldbe sopaid.We would" therefore srike down
thefirstpart of s 30 (2) .(@) and uphold the latter,
partor it-which hasrelation to the alowances pay-

.able to Ihe Goswvami, The two parts of the said.
.sub-section are clearly severable-and so, one can be

sruck down without affeating the other, '

, s;Inregardto % 36, the High Court thought that
it gives far, 100 sweeping powers to the Government
and- so, it has struck it down. Section: 36.merely
empowers the Government to'.give such directions-as
may be necessary to carry out theo:bjects oftheAct
in case a difficulty arises Tn giving effect to the
provisons of the Act. We may, in this connection,
refer to the fact that asimilar provison iscontained
ins. 36 of the Jagannath Temple Act (Orisa llof
1955). The aobject ofs, 36 in the Actismerely to
remove difficulties inthe implementation of theAct,
It isin that sense that the section must be' narrowly
construed .and the scope and ambit vof the power
‘conferred on the State Government be circumscribed..
| f thesection is 0, construed, it would not beopen
to any serious objection. Therefore}. we are satisfied
thatthe High Court was' in error in striking down,
thissectioo on the ground' that the powers conferred
onthe,State Government are too wide. )

That takes ustos, 37 which has been struck
down by the High Court onthe ground thatit can .

.be utilised as a defenceto a suit under.s, 31.- We have

already noticed that s. 81 empowers. a person having

‘an interest to institutea suit for obtaining any ofthe

, 1463

v Tibkayat
SbliTIth indlal

,  Mahgraj

'Yo y
sate of RajasU

Gq}end’r«g-zdkbi,




1963

vy Tilkayat
“ 13hri Govindla(i
| Moharaj

! N\ - .
Vitate of Rajasthan

w—— e v

Wt ajendrayadkar, J.

e s e ey e = s s Vg ra e Feis o SN W STy

’ T T e -«
638 SUPREME COURT RE‘PORTS'[IQM]‘YOLH :

reliefs specified in clauses (a) to {e) of t;haltﬁ-s.eet«ien;
TheHigh Court thoughtthat s,,37 may introduce an

impedirnentagaingt a suit brought by a private in- .- -
dividual unders, 31. \We are satisfied that the High .-
Court wasin error in taking this view. ~All that this

section purportsto dois to provide fora bar toany - -
sits or proceedings against the State Government
for any thing done or purported to be dome byit

under the provisions of the, Act. Such provisions are .

contamed m many Acts, like, for ingance .Acts in.'.

regardto Local Boads and Municipalities, It is:
true that s. 37 does not .require that 'the actdone or.
purported to, be done ,should bedone bona fide, but
that is presumably because the protection givenby
s. 37 isto the State Government and not to the
officers of theState. .The effect of the section merely

.is to save acts done or purported to be done by the

. State under the provisons of the Act; it cannot

impinge UpoN the rights of a citizen to file a suit

unders. 31if it isshown that the citizen is}@@?“:eﬂed '
wirhinthemeaning of s. 31 (1).  We are ingh ;,ed»!to

hold that the High Court has, with respect, mis-.".
judged thetrue scope and  effect of the provisons of

s. 37 when it struck down  the said section as-being

invalid. We must accordingly reverse the said eon-

elfusio%ofvthe High Court and uphold-,\the. validity,
of s. 37. \

, . Theresultisthat the appeds preferred- by the:
Tilkayat, the denomination. and Ghanshyamalji fail -
and are dismissed. So does thewrit petition filed.by
the Tilkayat fail. and thes3me isdismissed. The

appeals preferred by the State substantially rucoceec |

C

and the decision of the High Court striking downas "

ultra vires part of s 2 (viii) in relation to the idolsof
Navniu - -gji and Madan Mohanlalji;gpaft of 8.16
ingo fa st refers to the affairs ow e temple;
s. 28(2)"nd (8), s.36 and s 37 is reversed. 'We
however, confirm the decision of the HighCourtin
o far as it hasstruck down's, 30 (2) (a) in regard to
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the’ qn'aﬂf‘ﬁcat’ions for' holding the office of the

Goswvam|* but we' reverse its' decison in 0 Car asit Tilkosa
HKkayal .

relaes. to the latter part~of s, 30 (2) (a) .which deds .. i Goobial

vr\qith the “\low_ancefs; payable to the Ggswami. In . Madrg -
the circ yitances of this ease, we direcihat parties sus o Rajaui
should ear their own costs throughot.. . ey e

Cafimdragadkar, |

Appeal dismissed,

1968
CHANDRA DEC SINGH.'
Japyary, 22,

V.

PROKASIIOHANDRA BOSE & ANR.
(8.J.!

i ' ’

. COriminal Law——Proceeding under 3. 202 Criminal Proce-
dure Code—Revision petition by respondeni No. I and the other
persong—Whether respondent No. | ha. locus - standi o conteal
eriminal case before issus of - process—Procedural defest—Powers
0. Magisirate in commiltal proceedings and: in congidering
evidence—Recording 01 reasons—Code 0] Criminal Proce-

durc, 1888 (Aot § off 1§9§), 8s. 202, 203.

Inam, K. Suspa R0, N. Ragmuman Davat,
énd;J- R MyproLkar '

. A firs information. report was filed .stating "that the.
respondent No...! and some others committed murder. There-
.aftera person claiming. to be a relative of tbedeceasedfiled a
.complaint,aleging, that the first information report was false
and;' that .certain persons other than those-steted in the firgt,
information report had committed the'murder, It was prayed
that process belssued, against these persons, - The Sub-Divi.
slonal Magistrate beforewhom thiscomplaint was filed directed
the First Class Magistrate to inquire into the aHegafon'and to
make a report.  Subsequently the nephew "of the decessed filed
a complaint dleging that respondent No. 1 had committed the .

'Inurder. The Sub-Divisionil Magistrate directed the First
Class Magistrate to enquire"Into this. complaln! also-and to
report. During:the enquiry  apart from the witness produged




)‘

)

)

)
P

)

D O

)

8 @




&

& ‘))

P

340 {@‘)

]

FA

2H. 1. & 391} JEWUN 0088 84KH00 [183¢

. 2 M.14, 850=8 W.R 3 (P.0.)=1 Soth. B,0.3, 100=1 8ar. P.OJ. 206. ,

JEWUN DOSS SAHOO —«Apmeilam v, SHAE KUBEER-OOD.
DEEN, ——Respondem [Decémber 8 and 9, 1840.]

On Appeal;{ tom the Sudder Dewanny Adawlut in'_ ggal.

Mahomedam Law g 7‘ kf)—Use of term "wukf," if necessai constt-
tute endowméent fo retlglous and charltable uses—¢* Altamgha oe
-altamgha-inam,’ Use of term in royal grant, ii conveys absolute
proprietary right—Aliemation of eadowed property, such endqw-~
‘ment, being perpetual—Reg, XIX of J810 (Bengal Charitable Budow-
ments, Pubric Bultdings and Escheatsj—Reg. i} of 1805 :Limitation),
5, 2—Sult tor recovery of endowed property, if subject to jaw Of'
limitation,

The erm 4liamgka or dliamgha-$nam, in.a royal geant, does NOL. of iiseli, convey
an abgolute propuietrry right to the grantes } whors, (rom the general tenor of $he
geant, it is 40 be inferved, that 8 Wuk/, or endowmont to religious and charitable
ueeg, Wes inbendad, and propersy a0sndowed eannct bealienated by tbe grantec oe-
nis reprasensbatives,

Acoording to ths Mahamedan Law, it isnot neossssry, in order {o sonatitute a Wuk/,
at endowmenﬁ'to ’elngloua and onamable uses, that the terimn Wukf be used-iun the
geadt ) if, from bthe genoral nature of tha grant, such senure asn be inferred,

An endowment fo3 ohmnable and public purposes bemg Aperpsbual sndowment, itis
by - Regylation XIX of 1810, the duby of the Government 1O preserve ils
application §7and belug exosplad by see, 3 of Regulation |1 of 1805 from the gene-
ral opezmmn"t tbe Regulation of Limitation, no suit for its zeoovery IS barred,.
unkil at leas& he officer sntitled to administer it bas bssn in possession of hie oﬁice
foriwelve ye

.
By & Firman o? royel grant, oftbe 14th of Mdrch 1717, in tbe filtb yea y
of Mahomaed Feroksir, one |ao [391] of dams trem Pergunnah Havilly
Suhseram in the spoba Bahar, being equal to aboub 1,197 Lupess, wag
granted iz dliamgha, crroyal iree gith, in perpetuity, for she purpose Of
defraying the exzpenses of the Eha,nkah & veligious osbablishraeny Of
Sheikh Kubeer, Deroish, so descend to his heira in succesaicn.

In pursuance of this granb, Sheikh Kubeer recaived the revenue
during his life, appiyving it for ths purpose Of meeting she obezgey Of
braveollars frequenbiug the Khankak, of which be was ihe Stj1ade - nashin,
or superior. Upen bis deask he was succeeded in his office by his som,
Skeikh Ehulleei-oolle;

By a Sunud trom Nawab Fukhi-eod-dann Bahadur, on the 166h Sheban
and the fcurteeneh vear of ths reign of Makomed Shah Badshah, (9144
January 1733,) certain Mouzas or villages in ths Pergunnak Suhseram,
in bbe Jrca» or division Rowiss, sooba Bohar, with some Twisra and

* Pressn$ ¢ Members ) bhe Jaducml Qomnittes,—Lord Brecugbazn, py, Justios
Besanquet, MI', Justioo Etskine, and the Right Hoaouea bleDy, Lusbington,

Privy Couaoillor,—~Assessor, Siv Edwerd Hyde Wast, Bait,
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Ehankah lauds, were appropriated-for bhe purpose of mesting bhe expenges
of travellers, ang of Sheikh Bhulleel-oolla, sud freed from A0SGovernment
chargag and reveeues, Upon the death of Sheikh Khullesl-oolla, he wag
succeeded, 8¢ Si7ada-nashin, by Gholam Shurfood-deen, his ogn, who,
on the Bth of Juzy 1744, obbained & royal Sunud, and oy he ¢k of

December in the same year & royal Ferwannah, confirming him in the

datas originally granted to his paternal grandtathoer, Qheiky EUDEET,

Shah Eaim-ood-deen gcceeded his tather, Gholam Shurf-ood-deen, 08

Sijsadn-nashin, sad obtained o ke Perwannah to those granted b¢ hig
fabber and gravdfather, and by a Firman of Shah Alum, dabed the
13th ¢ October 1762 & futbher grant of 2.81,000 dams from ghe
Perqunnah Suhseram was made to him o Aliamgna. {392 ]snam’ ;_forl
bha purpose ¢ defraying she esnenaes of bhe frequenters to and frow him,
and &N razks were enjoined "always to mainbain and uphold the aﬁl)gust
order, gng o relinguish bhe aforesaid dams to them to descend the
offspring 1? suceeaaion, to bs enjoved by them," freg from all Govera-
meu$ and revsnus. charges.

on bhe 10sh of January 1764, Makomed Jaﬁr. Ehan a.ugu;:enbed the
rgvenueg of the Khankaph by the grant of cerbain dyeems ]'?ﬁ?h“““‘
conaishing of fourbeen Monzas ju the same Pergunnah ; and he 9”"“‘gutz§d
& Sunud |or thab purpOS,8, ‘

Shah  Kiam-ood-deen wag euceeeded a9 8iy'7'ada-7;ash£7a ot bhe
Khankah by hiason, Shah Shumsh-ood-deen, Who, on phe 276k of Janudry
1807, $ome bime after he had been in poasesaics, entered Into & oonbraat

with the Appsllant, Jewun Doss Sahoo, for the loan of rupees 23,501, and,
a3 security for the repayment sherec], transferrsd sizteen Mouzas, coni-
prised in and vonatituting NAN of the above-wenbionsd grants. " As the
rovenus authovities go ndb registar morbgages or condisional convayanoas,
Shah Shumsh-ood-deen at the sams bime gzoouted an abyolubs Dill ot-gals,

ing the Mouzas o the Appelian), and the Appellan, as.is usual in
gggg%ﬁ%acﬁions, exaoubed a Meads Ikrar-namah, or d'efeuz;uoe ; which

nrovided that if Shak Shumk-ood-dem repajd .she sum &dvgnged 0.[1 or- S

before ® Pavticuls day, the sale should ba VOId, hup if he d'dncl rapay
that gy within she stipuiated period, then the Mouzas should ‘becoms

tbe absolute Propsthy of bthe Appsliant, Shorbly alfter thp sxecubion of
bhese [38931 instruments, the Appellant entered into posseggion ~of the

Mouzas, »
The loan was b repaid within the stipulated period N som-

sequence of abe AdElians not baving faken the COUrSE pzo MEA for by
Regnlation XVIT of 1806, thy Mousas stiii remalned in ghg possession of

* QOharitable gcanttﬁnﬁe by the Boversigy to teligions Mahomedans,
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thg Appellant, agoording to the terms .o‘f-ﬁbe convayance above rslerred to,
subjaot bo the right of redem ption by Skah Shumsh-ood-deen, bhg morbgagor.

On the 13th gffilagh 1917 Fusly, 1nd February 1810 ) Shah
Shumskooddeegﬂ ', oousideration of a further suw of :mesa 50Q0,
exeouted another Ikrar-namah, couveying the Mouzas to the &ppallant
absolubely. .

00 the 3td of February 1810.5he day olter the exssution of e ghove
lkror-nameh. ,S}mk Shumsh-ood-deen, disd,- teaving Mussuma Kadira, hig
widow. g.nd Shah Eubeer-cod-deen, tha pregent Rsspondent, bis sop, U
infaut of the age qi-bwslve vears, hereditavy euccsesor tc bhg Sijjeda-
naskin,

Shah S.’%ymsh-ood-deen sttained the age of eighteen in ihs yeur 1816,
when Be preferred a petition to Mr. Jokn Deane, e Commissiongr ©f
Bahar #Bd Benares, asserbting hig right and title to the whole of the Janda
above shated,  Mr. Deane directed inquiriss bo be mads by $he lOCA agentys
who, o the 10th gipecember 1818, reported ia his favour, SUd shersupon
orders were-issued by the Governor-General in Coundil, on the 298k of
February 1819, aund the 8th September 1822, that She Respondent Shah

Shumsh-oat-deen should recover posssssion of the nroyerty by assisbance

of the officers of the Government,

In cq’pseégt’li._enoe of these proasedings, the Respoudunt commenged o
sults in the #}lﬁpviuoial Qourt of Patna [394] for ehe reoovery of tha
villages \wblch'had hesn alienabed from the Khanbah, Soms of thegs
villages peing i uthe possession of one Mussumat Kadwa, or Besby lsmet;
a il was instifuted ageinst ber ; and for the recovery ot D€ Fouzas taken:
possession of by Jeuna« Doss Sahoo, under the cirourmsianess abovs siatsd,
& gui] V&8 prought ageinst him en the 176k of April 1899, In the plaint
filed in this latter gis, the Plaintiff seb forth his tigly 28 alresdy debailed,
and jnajsted dbat the Mouzas in question were Wukf* propariy, ofwblch,
neibher & oondibional ov bong fide sals sould ke made ; he tngisted.
aso that the sple was n itselt iliggsl, ol being periagisd 2000uding ta
BRegulation XVII of 1806; and ‘Be veayed to be pub in possession O the
annual preducs, peing rupses 3,678, 10., ike sighiscn-told Of whish Was
rupees 66,179. 4 anes,

On bhe 28th of June 1822, and beforesny answer had bean pub in
by the Defendaub iu this suit, the Previnclal Qourt of Patna: mads &
Deoree in the cther suid againgt Mussumat Kadira, of Beeby’ Temut,
whareby they deslared, that it appeared from bhs dosumsntg, aAMONg
which ware the bwo royal Firmans above stased, sad the evidence and
opinions of the law-officers of the Suddsr Dewsuny in o nagsg tharsin

® In Mahomedan Law, a baquest for pioue uges.
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referred bo, thab lands, which wire, Wuk/, could not be alisnated bo ray
othsr person by dale or gifs, nor could they beInberlsed. ss heritabls pro-
perty, or morbgrged or sold cornditionelly. The Cours went on o deolars i)
that iv was no] in the power of any of she formar Sifjeda. nashins bo

alienate the dltamgha and otber dams, ov bhe Dehaui«;in favour of smy 7 @
one, or ko aell [385] czotherwise dizpose of the properby ; s Desree wag

Shersfore passed in thet suiy io favour Of the Plaiotiff, the _present @
Bespondenr, from whiob Decres the asid Mussumat Eadira siterwards

appedled fo the Budder Dewaeny Adawluh; bub the Decree was, on ths -~ o]
24tb of August 1824, afiirmed by tbe Sudder Dewanny Adawlus, o

On the 9th of March 1824, the preaent Appsliank put io hla answer,
insisbing upon the legality of the ssle tio him, thab-it was & bonafid« salg, —~
and nob within Regulation XVII, &.D. 1806, and that, had et the
Deluiut« been aliensble, Sha collector would not have enbersd the nags O
ths Dolendanb in ths puble books, and be also S| up the 1SCSE f hime
a8 % bsr to the Plaiosiff’s clam. He sortended moreover, fhat She
oonditional sals bad become absoluis, znd thab a further advsuce ¢ 5,000
1pees paving been made, & uew cONvevance was e€xecnssd g ghe
Appeliand, and bthe powsi of redempaioa ethgulabad and ingiated thab
the property in question wae legaily saleable,

In bis replisabion the Raspondent ralied upon his misor Gfra.
~vent the lapse of time from barring the slaim,

The suit petwsec the parties te bhe presani appeal being &t ljbsus,
svidsnce was producsd by the Rsepondant, consisting of bhs o,verai dosu-
menss &lteady sbebsd, forming sod sababiishiug his tisls, and proving the
maturs of ths Dehaui« or vniugee in guessice, and the objasbs far which
thay \vere granted ; bhe diffavent Pervmnnah» zod Suwnds: gonfirming the
Respondsat's 513.36): iors in bhe possassion ; two opinious » the lnw ofiserg
apon the tenurs of She lands, showio.g, tazs by the Mabomedan faw she
sals or morigags of Wuk/ lande ware ilegal, and theb the lavds in'quastion
were 18963 of sixnt deseripdion. 'I' he JJou sndant alae vrodussd dosumentary
avidenge, conaissing of b5 jasix v whick the condikicnal sals in
1809 wes effactsd, snd the dscumens which ke purporée'& 50 be the sheciuts
eonveyanes and sale relisd Zpan,

On ae 29th December 18%5, ths cause sems on fov hearing heiors
My Bleming, bhe Third Judge of Lb.s Peavivelal Oourt of Paine, when the
lollowing judgmens was given :—" Thay the Dafendanl {presans Apwel-
lant) admite, that the dleputed Dekauis wors sold ko bimaeor littonslly,
.#nd yet he did . ulfit the condidions of Regulation XV 808 s.p,,
9o render bhe tri - otions & bone fide sule: and ag o sh Weond Thray.
mamah, ezscuted by Skak Shumsh-ood-deen, the date Of the sxeoution of
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wblebis one day only bafore the death of bbe said Skah, whioh fpot

the Defeudant dosy not deny, isinvalld : in sddision to whiob, aopording 10 -

!

bho dacision pronownqgd by the Budder Dswanny Adawlut, & ctill  yagos
like tbis jsnab Jogaly . bon & consideration thersiors of all b | igiroum-
stanoces abtendant ol Is transaction, bhs eONditional SAE stapds in the

obaracter of a woorbgage; it thevefore becomes necassary to baks up ay -

aooomnt (f bho produes of the said Debaats, and sbs principal and intsrogt
that is recsivable by bhe Detendans:” for whish reason ;¢ was ordered,
that tbe Defendant should, within fiftesn days, file the Wasilaus® papers
frow the Fusly year 1814 to 1832, agrecably tO the inbant end meaning“

. —of Regulation XV' of 1793,

The Appellant, Jewun Doss Sahoo, dissatisBed With thig declsion,
presented a petition to the Provinctet Oours, praying shai wituessea mighy
bs examined touohing the exeeutlon of the second Ikrar.namah,
{8973 which the Qour] bad in its Desres held to be iliegal ; bub this applie-

‘adion was refused, €3 bhe ground on whioh the Ikrar-namah: had been

deemed invalid had been recorded in the previpus .prcceediagact the Qourt,
The Appellant took no steps bo bring thess Decrees under Appeal ;-
bub the subseguent proceedings 1n the Provinoial Gourt, Up tO the Decree.
of Mr, Steer, of bbe 25tk June 1827,‘ related to the iuguiries into the
aunual valus of :the property. The Appellant filed serbain revenue -
papers, called-Jutma-bundi and IWmmo-khursh, to show the collactions
received by hira Wbilst hawas in posseszion ; and inhese papers were:
yeforred o the Provincial Oour] of Beuares, (where the Dafendant reaided.}

in ordsr that they migbt take the Defendant’s acknowledgment of theis-

genuineaess and accuracy .. lu pursusnoeoi shis reference, the Provin-
cial Court-of Bznraeres surmmoned ths Appsilant, who, after procuring s

delay vf fitgen days, pul in & pobitien, wherein Lo again insistod on the -

genuinansss aud legality of tbe Ikrar.nomah, but did noi produce any
evidence in suppord of the Jumma.bundi and Juanmc.khurch Papers,
thougb ke swere bo the eatries therein heing juss and teys,

On nbs19th September 1826, the cause came on again before phe
Previacia Courtof Paine, when an ordsr wes made sosuspend bhe pro-
osedings for oue waek, to allow tbe Plaintiff to producs e¥idensce to {alsify
the Jumma-bunds, .

Durivg the proseoution of this cause in bhe Provincial Cours, the
Respondeut bad also bean prossouting againsi Suilen and Ruheem-ood-deen
and others, & cause (No. 803) in the same Courb: relatiug t0 ths Talook
Ahunpors, which contained some of the [398] Mouzas originally granted
for the expenses of the Khankah, end whioh were olaimed by the
Defendants in that suib, under an alleged sale by the Plaintiff’s father.

* Aooounts showing the mesne profits
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That eause (No. 803) oame 00 to be .besrd before William Steer, Biq.,
the Fourbb Judge of bbeProvincial Oourb, on tha 25k of June 1827, when - -~
dosming the ease to be,of she same nature aa she pressnt sppes!, .he ®
prooseded to take both eults luso consideération, and after sﬁanmg ‘the “
?s;rzoua dooumenbs already gob {ordh, prouounced the following )udgmeob ' - @
. ~""Thab if the sonditional sale wribing bad stood, in thab case a dorg fide e L
sale conld not have heen effeotedwibbout aeting UP' to the provisions Ct - & S
“Regulation XVII, 4.D. 1'806; bu] as the coudisiona sals didnot stand, e

“but Shah Shumsh: oocii-tieen.having faken & further sum ofrupess 5.000,
rsburned to the Dstendaut tbe Tkrer-namah which nbis jndividual had
execused, purporbing %o be a condibional sale, and sven exsouisd in bthe

"Defendant’s favour, anohhar statement upcn the aubiect thersof, which
transaction made the affair terminate in & bonafide sale, and that oirckm-
stance book placs mcreebeo fifteen yoars, reckoning ¢ the perlcdsbe gyuit
wag brough b,—justice now dernaads, that after the lacse of solong & nime,
the Defendsuj sball nob be deprived of the full and bona fide saleaud he
dispossessed. As bo tbe plea of bhe Plaiusiff adduced ab this time, atber
the’period of limitation hag gone by, thab the IKrar .namak dated Sbe 13th
,of Magh 1217, F. S' (2nd of February 1810,) was written only one day
before the demise of Shah Shumsh-00d-deen, because of the return of the
Tkrar-namah ezecuted by five Defendant under date the Brdof th
of Magh 1214, F.8., (27bb January 1807,) that oannob be admitted y the
Uourk. Had [399] the asserbion been foundsd OD fach, it IS cerb&\u thad
bhe obiection would have been mada ab about the ,termiration ot the

e .
period of limibation, or before that time. ~ Thera can be no doub, begides,
tbat in bbe manner the Dehauts aad lauds that were libigated in cause

', 503 have been sold, the Dehauts litigatad in the presenu sul] have been
sold, in the obaracter of & bona fide sale after the psriod of the conditional
gale oxpired, and the geounds on which those landswere deeme& not to
be & Wukf endowment bavo beenrecorded, in sbe proceedings holden in
thab cause. For bbeabove reason it iz ordered, that she Plainkiff's slaim
g dismigsed, and he is rendered liable to pay the whole of. the sosbs Of
suit,"

The Respondenb appealed Irom this deciaion to theSudder Dewanny

,Adawlut, and filedhia petition on the 25rd of September, 1829,

The Appellans, Jeulun Doss Bahoo, atter obiecbing to the ssourity Of
bhs Bespcndem, whlohwae overruled, puti in his answer to the appeal. ON
the 30th December 1829. _

On the 18t :February 1830. the cause. after someiv‘

.proceedings, eame  [for judgment before bhe Sudder Dewan! t Adawlut,

when the Oourb 0 %rsd and decreed that bhe claim and upbea! of the

~Appellant (the present Respondent) should. bedecreed',to him, and the
245
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decision of the Patm Provineial QJourt rsve(sed that bas Aopauanb (the

present Respondent, “ ithoud beizg subject to the payraent be pur-
ohase-monay, sbot,;léI pub in posaession of the Mokal in lba, angd
bhat the ecy's of hé pa,rms should be defrayed respsctively hy gach.

Brear bhis Deorso bhe prassn] Appe”ant appeslsd to hig late Majesty
in Council.

f9,

{4003 Mr. Miller, Q.C., Mr. Wigram, Q.C., and Mr. Jackson, lor gy -

Appellants,

Tbis 15 & question of considerable importancs, involving ONE ¢f the
most diffionlt points of Mahomedan law : it is the firgs Of nhla natyure thab
bas beeu anpealed to Bagland, 1t vesolvss iteell inte jhrae hoads © first,
whather e property whieb was purchased by the Aupellan] from the
Bespendeuta father was of shet desoription gsilsd  TWukf, which is
altogeber inelienable.Snasmuuh as it is given to eu inabitubiouof 4 reli.
gious nasurefor. charitable purposes ; secondly, assuming it to have besn
of that nature, whether the Reapondeut was comoeten) to insitute a suit
for ths recoyery of she lends so alienated ; and, lastly, whether the Res-
pondens was ot precluded and barred by the Appeilant having beld
pogssssion undan a fair titls, be beioga purchaser for & veluebre eousi-
deratio» wathouﬁ}nome, for bwelvs years bafors tbe commencement of the-
suis,

I It I8 necessary, ip 'order to arrive at & true oconelusion
ol bbe tonure ol this proparty, to look at the language of the Firmans and

Sunvds, 'byvn‘bue of whiob tbelands are held. Ths words of $he frsh:

grand by Makomed Eeroksi«, dated the 1déth of March 1717, are, “that
one lso of dams from Perguynna Havilly Suhseram in soobaBojg»
are endowed and bestowed for the purpose Of defraying the €Xpenses
of the Khankah of Sheikh Kubser, Dervish," a3 an .4ltamgha grant,
for bim to manege and control, and to descend to his heirs
in suceession from remove to remove." Now it iS clear that ths
expression contained in this graut, "“for the purposerof defraying bhe
gxponses of she Khankafy' &, is altogsthor destroysd by the limitabion
to the heirs: the grant isto Skeikh Kubeer, in .the same way of limibation
from remove o [401] remove, Ib seems strange that lands limited te
heirs should bave been trsated by the Oourts below as lands necessarily
given for charitable 'purposes. The second grant of the third yesr of Shak
Alum i3 in terms pearly similar, hoing grauted as an ' 4Altamgha-inam
bo Shetkh Eiamrooddeen;" ' to descend to she offspring 10 suocession &a

"be enjoyed by them.” It isapparent therafore bhat none Of these grants

establish the fact that the property. in disputa is Wukf; OD the contrary,

the vory inatruments themselves show that they ware granted to different -
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perscns ““ s an Aliamgha-inam,” wbiob is & royal grant, perpetusl and
bereditery, "' to descend to bis (tbe geantes's) heirs in suoqession,”—
terms whieh olearly convey s propristary right, ,The term Wulkf does
pob once oecurin 4hs graubs: which moreover conbmn no deolarabion of
trush whatbover. The Court below hss treated bhis in & way quite
inaonsistert with the notlon of its being & trust: the doobrine of a Courl
of Bguisy ie this—bhat if you want ¥o fix & trush upon a property, you
mush shot Yanb ke sbicet i cortain, and that it ig given in such s way that
the perscn to whom i is given upon trush shall nob have powst bo digposs.
of it for biscwe benefit, .luthe grant of the bhird year of Shah Alum,

ib is said bo be for the purpose of defraying bhe expensee of the ftequeni)ere.

o acd from him, tbe grantes. Now this expression is porfectly
appropriste iN & grent to a Dervish for his .persone] benafit, ‘without
implying « perpsbual (oundasiou for eleemosynary uses: .indeed, bbe words
are mere common-place terms, and, in the absence. of any other
expraasion, nob suffioieut to rendsr the donation a Wukf endowment. "No
proof Whatever has baen adduced, thab the property .in quesbicnwss

Wukf propevsy.

{%02] !l. Now admitting this bo have been WuUK], .or' endowed
properby, and to have been inalieuable, still there is & {atal ob;eoblon to
.the Respondent's ¢laimw ; itneverean be said bhat if properby isi
ahenabad the party to undo the transacsicn is bhe person who ¢o

, Or even those claiming under him, still wore SO when the Appe“anﬁ
mazsts thabhe is = purcbaser for & valuable conaiderabion witbout nokice,
Ths Bespcendent had no righ] to sue eb all, for if this proverty was granted

{or charisahle nurposses, and rsally is of ths nature of Wukf, the Gozern...

menb, Whose duty iS to provids that the endowmeets for plous -und

‘oharibable purposes bs applisd according to their real intentions, alone can
aue for bhe yecovsry of the Mouzas.

11, Tbe claim of the Resnondents is barred. by seotmn Xiv,
Regulasion Il of 1793, and clauses first and bdhird, section iii. QI
Regulation Il. of 1805; incsmuch as hhe property in dispube has been
held under a fair bitie within the meaning of those Rsgulations for
npwarde of twelve years before tbe ingtitution of the suit. Thess
Regulatione areane.logous tocur Statule of Limitabions, and_ bvaeobion i,
ol Regulation Il. of 1808, it is perlectly clear that twelve years isan
absolute bar to svery bodvexcepb bbe Govemmenn, who -may. claim for"
sixty years. As bhere was 0o authority from abe Govsrnwménb for the.
Respondent tOjue for recovery Of bbe Mouzas, and thes tﬁerby wag
beld,. and uces $n had, by the Appellant forupwards ‘slve years
before the com: 1cement Of the sui], his claimis barred &d concluded
by the Regulabions.
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Mr. Sevjesut Spankie, Mr. B. J. }jloyd, and My, Bdmund F. Y oore,
for the Respondents.

The frsh qu on yised by tha Appellani is, who[l  fiher thig
proporty js Wullf Mbhat mus] be governed by the prisgiples applying to
granta of this nature provided for by the Mahomedsn law.

1. In reading the granb by Mahomed Feroksir of the 1dkh of March
1717, no one for = momen] can doubt DUS that the laad was JiVEN o
religious nurposea : the words ars, '* A diguified and itNperative Mirman
88 besu jsgyed, that oce lac of dams from Pergunah Havilly Suhseram
in sooba Behar, wblob yislds the suws of about 1,179 rupees g .the Royal

Treasury, are endowed and bestowed for tho purpose of delraying the
43pen8ss ol the Khankah of Sheitkh Kubeer, as an 4liamgha graut,’ Tha
expregsions jn the second grant ars Mmueh stronger, and SDOW ghyt ke
royal gonor aud founder, who was a Mahomedau, intended it for raligions
PUPOses : it stabes bhat a cerbain sum is bo o be fixed a3 an Aliamgha-

.inam b0 the sanotified Sheikh Kiam-ood-deen for dhe purpogs Of defraving

the expensés of tho frequenters to and from him, ezempting the .lauds
from the present aasessmenb," The words, ' to desaend bo 4he offepring
Io aucoession; to beenioyed by them," dosa no] convey g propzintary right,
(o1 it alearly is a mere trust, " for the purpcseof defraying the 6Xpenses
of the Khankah," whioh specifies bbo object and purposey lOr whick it was
gianted ts tha y@ﬂﬂpiring in sucogssion se bhe mode 1o WHIOD {4 was to be
held, &8 bhs establishment could nob take oate Of itseli, It is » grent for
the Khankoh, and the frequenters of it: a disbinct appropriation to:
veligious and obaritable purposes, very common in India, to the memory
ol some eminently religious or holy person. Here an actual trugh is
orsabed : the grant is to" Shetkh Kiam.cod-deer: se Sijjada-naskin, the
superior of the endowed establishment, » corporatiou gols, in the Nanire
{304] of = trustse : be has o right t0 apply a portior to his own USE;
he is a oorporation sola to carry on tbe easablfshmenb: be is nob tbe
person tc be benefited, be is only 6o give to it the offest whioh the
founder |naended, be is only entitled to parbicipate in its benefit =g
Sijsada- nashin, &

The ebieetlon next raised by the Appellante, nsmely, thab- ths
speoifioation Wuks is not to be found in the grauta, ig of an .sziremaly
striot and refined nature, .IN Maonaghbten's Mahomedan Lasw, Wukf IS
defined bo be sndowmenb, thab is, appropriation 'Of ceraain property bo
religious or useiul, orwbab, we should eall, generalv, gharitable
purposes : * if land, ag in this oase, iS,the subjech-matser, the profits are

. Maouagbben. Mahb, Law, pp, 69, 899 and 388
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dedicated tp religlousobjeets. The Hidaya,* & book of authority on ebe
Mahomedan law, treats largely wpon Wukf, or ‘appropriation, os ib IS
bhers tarraed, which is declared, - in the lavguage of the law, o signify
bhe appropriation Oi & particular article insucha manner as snbjscbs ib ~

to the rules of divine property, whense the appropristor’s right in it is.
-qatinguished; and if boeomes & property of God by fbe advoatags of it

resulting bo his creatures,” But itis unnecessary bto pursue. this-.argu.

meub furbher, as the case of Mussumat Qadira, alias Mussummaut

Usmut, v. Shah Kubeer.ooddeen;t has alrsady decided thab this very

vroperby Dow under dispube was Wukf, or properby appropristed b0

religious purposes ; that by the use of the woed Inani in a roysl grant, it

.did not necnssarily follow that bhe proporty specified was con- {&058]veyad :
in absolube propristary right, if from the genseral benor of the instrument e
‘it could be inferred that a& Wukf, or religious endowccent, was

intended, Kulb 4} Hoossei« v. Sy! 413} was to bho aame effect. These

ceseadispose 01 the whole question ; bhey are most dlstineb authorities

that she word Wukt, in a grant, iS not neoegsatry in ordsr to constitube &

pligious apprepristion for charitable purposes, provided the naturs of bhe

tenure be to be inferred from the nature of the granb. The same principles ‘
prevail in the Hindoo law. § This then being the 10w applicable to this A )
.species of tenure, it follows thab the Tkrar.namah. or deed of o%xz
whebher conditional by way of mortgage, or shsolute by sai
Shumsh-ood-deen waaillegal, andconseguensly void. ‘

II. The point raised, that the Appellant’s fathar wag a pnréimggr for -
veluable ccnsideration without notice of tha byugts s wntenable, and
.eannoj bs insisbted upon bers, iaesmuob as it wag nsver raised iz any of
the pleadinga in the Qourts below. The Appsllant’s father bad every
opportuniby of investigating the title of she lands, and seeing..the nature
of the grants creating tha trusts: if we ean succeed in ghowing thab thig
sproperty is Wukf, or properby devobed ho charitable uss, and imprassed
with & charitable trust : if she Appsllant purchased wibhous notios-of the
'trusts, even suppesing be gave a vauable oonaideration for the subject of
the purchase, heoou.ld only take it subject to the trusts, and would
.aimsel! become' € trusteo.

[11. Tha vamaining question is the limibabion, Which .isalse un.
“benable ; for it is obvlious tha] this property, [%06] being Wukf, comes

¢ didaga, vol. 11.pp. 334 and 344, translated by Hamilton, Bes also Col,
‘Galloway's bookﬁgg tbe Law and Jonstitution of Indla, p, 75.
t3Mas, 8,  ew, R 407. 1 2 Mao, Su 7, 'R, 110,
§4 Mao, Ed_ ew. Ry 343, 2 Maocnsghten’s Hindoa Lawj . 1 Birapge’s
I\ Hindoo Law, 151, :

Vol. 11= 39
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that she transfer'ollS10, which purported bo be absolute, In Géngiderahiou
.of the payment of rupees 0,000, wag fraudulent and void, having been
wada by $hah Shumsh-oqd-desm in big last lliness, angd ghortly belore pig
death, and consequectly that the transfer of 1807, whieh was qriginally
cocditional, bad never benome absoluee.

On the part of bhe Dafendans, it was contended thab the property in
guestion was not Wukt, bub a proprietary interest given by royal
sutbcritv o ths gravtees and thsir heirs as beraditary preperty, which
they were ab libertyno diaposect: that the transler of 1807, admitted. to

be conditional, bad, by the'salse of [408] 1810. become absolute, not- '

withstanding the omission to take the proceedings preseribed by

Regulution XVII of 1806, suob sale of 1810 being bona fide; and'

further, fhat baving bser made by Shah Bhumsh..ood-deen, beir of the
porsons named in the royal grant as grantess, the right of tbe Plaiuntiff
bo sue for the recovery of bbe villages was barred by lapse of tie, mors
than twelve, ysars having elapsed from bthe tims of shssale in Februyary
1810, to the cctnruencement of the suit in 1822, for which, Regulabions
1. 01 1798, and 1|. of 1805, were Yelled ou,

The Plaintiff appears tc have been under age ab the death of bis:
father in.1810, bub iv 1819 be was appointed by the Goverbroent to be
Mutwaly or manager of the establishment, and Sijjada- washzf»@v - sfiperior
thoroof, at whieh tima ib i3 bs bs presumed thab he had altams& his
majoriby,

The villages in question were granted by two royal Firmdfézs, the
firs] by Mahomed Feroksir, 14th Maroh 1717, the second by Shak Alum,
13th October 1762,

The first of thess instruments states, that & Firman has besn_issued,.
that one lac of dams from Perqunnch. Haviilly Suhseram, in sooba Bahar,
which yields the sum of about 1,179 rupees to the Royal ’I‘wasmy. are
endowed and bestowsd for the purpoes of defraying the sxpenses of the
Khankai: of Sheikh Kubeer, Derineh, as an 4ltamghea grant, and that ib
shall be established according to the specificaticn made”therein. The
obildren of the Savereign, the Amirs, and those Who transsot the sffairs.
of state, and the Jaghiredars and their auooessora, are enjoined to
relinquisb the said dams b9 the aforensmed ivdividusl for him to.
manage and conbroulvand to descend to his 'heirs in successionlrom
remove to remove, and they are {#09] required to consider, the grant in
every respect. zempt from al coutingsncies, and Nnot ho aqiand from the
agid person a sk Sunud. annually, Upon this instr 1 4.memoran-
dum i endors8t thabt one lao of dams have bsen granbd’ by His Ma1esby
a8 a0 Altamgha, for the uge apd expenges of tha Khankah of Sheikh.
Kubeer, Dervish,
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In 1744, on ﬁ_h_e pe'nigion,of Sheikh Gholam Shurf-cod-deen, the geand.
8on of Sheikh Kubeer, who bad $v0oseded bimi ss tho Sifrada-nashin, g
Perwannak was 8fak od by Mahomed Shah, evjoiving thell Rowdries,
cuitivabors, &o., to. WBsider the eoid one lag Of damSgq o 4764 a-inam,

by virtus of the Pérwannah of His Majesty, lor- the PUIPCSE of peing
appropriated to the obsrges of abe travellers to and from $he Khankah of
bhe gaid Sheikh Kubesr, 88 ib gtood helore, to desosnd o the offspring 10
gucessslon, and bo refrain from buking from the said Gholam Shurf-ood.
deen, B8 Wag bhe ryle before, the true and fair revenue payabls to the

abale, and the Dewanny 1sxes, and ‘enjoining thew wob to deviabs from

-what may be for bbe_bengﬁb of the person in quastion.

The terma expressing the grant to bave been made (or ghy purpoge of
mesbing the 9barges of the Khankah, and the travellers who frequent the
Sheikh K\ heer Dervish, are repeated seversl tiwes IN the endorsement,

A similer Perwannah was granted on the petition of Sheiks Kiam
-0tk dean; the son of Sheikk Gholan: Shurf- 00t G after the douth ol big
{athor, and 1t iz deolared that Sheikh Kiam-ood-deer. |S gatablisbed in the
S1778da: nashi« i the same manner as his father acd geandlabhor weve,

Tbeseooﬁd instrument of the third yeax Of Shah 4jim, about ¢y e 18t
"of October 1762, is a grant, [410] nearly sirgilar in form, of twe laog and
oighty-ona thousgud dams, the produce of which is rupees 8,000, to be
fixed a8 an dltamgha-inam to bthe sanobified Sheikk Kiam-ood-desn, for the
purpose of jelrayi

&

ng bhe expenses of the freqUentars t0 and from him, oz’

“-empting the lands from the present nssessment aud.lrom all thab may be

realised bbereout py his good management; and ke childrenand Viziers, &o-"
of the govercign nra ujsined alwaye bo m'ah!;&fn and Uphoid ghe SAId gpa4p
aad 10 relinquish the aforesaid dams to thera, to descend 4o phe offgpring
it gyccessien to be enjoyed by them, and desming Shis grant fred from
bhe contingendy of alteration or change, the nubtic officera grg pot gy
-demand &Pytbing lrom them upon the score of revenues o charges, and
‘0 oonsider the grant free of all Dewanny bazes, OF ior any writings
whabever made on aasounb of the statbe. Deeming thisg tull and positive
injunction, they are nobto demand a fresh Sunud annually, NOM Gaviats
from theseroyal and munificenborders.

Upon this instrument, & momersndum Wat ondorsed bhab 381,000
-dam« Rave been granted by His Majesty in Perouwna); -Suheeram, 201 g
an dltamgharinam 1o Sheikh Kiam-ood-dees {or ahe char gea Ot the Fakirs,

The prooeedings in atother sult oommenced by the Plaintift O thg
Bth'of dpril 1821, against Mussumat Beeby Ismut, the Widow of Shakh
Shumsh.ood:deen, bo recover from ber osrtain obher villages oompriged ID
Yhe same royal granis, and olaimed as Wulf properby, WEre pub in with.
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she Decreeof the Sudder Dewanny Adawlus of the 94th of August 1824,
in which procesdings were set forth certain opinionsot native law-offieers
respscting the uature of Wukf property taken under the aubborisy of the

Courb. ‘ ’ , R i
[411] "The present cause being brough] befors Mr. Fleming, the - i@
Third Judge ,of the Provincial Oour]'of Poina on the 29sh 'of December " .
1825, be debermined, thab ag the disputed villages hadbeen sold gon-
ditiopally, and the conditionaot Regulaticn XVIL of 180§ not fulfilled, R
tbe transaobion could not be conaidered 2 bona fide sale ; that tbe sécond . e @ :
Ikrcr.namah, oxeauted by Sheh Shumsh-ood-deen, the dabe obeloh (be R
said) was cnedevonlv before the death of the sald Shak, which fact, he L e )
savs, the Defendant doss nob deny, is invalid, in addition to whioh, o
according to the decision pronounced by the Sudder Dewanny Adawlus, "“@
(i, in the suit agains] Beeby Ismut,) o conveyanoe like tbis IS, nob ' 'A’f’
legel.  On consideration therefore of all the circumstanoea; heconaidered ’ a%
ths conditional sale fio stand In the character of a mortgage, bhab.id was : ',J{@
tnerefore neceasary to take an account of the produes of the 'villages, .Ii
, and of the principel and interest received by the Detendsns; and tbere-- NI
tore ordered him to file the Wasilaut pavers. +

00 the 2uad of February 1826, the Defendant presentsd a petition to
tbe Provincial Oourb, that witnesses wight beezamined In rega,rd bo the
second |krar-nomah; The ¢ause corning oo again before Mr. Flg,mmg on
the 19th of September 1826. be determined, that aa the groundg on
which the lkrarnamah in gunestion .had been rendered null and veid
,had been recorded in the proceedings holden op she 29tk Of Decernber
1825, né lurther orders could be psssad on that hoead; but on_ the
P,amtms stating that the accounts of thse Derendanta wsrs ‘errone-
ous, it wes ordered that the procesdings should ,be suspended: and
Mr, Fleming having, on the 18tk of November 1896, szpressed “suspicion
respecting the genuineneas of the accounte, thought proper .t [412] sive
tima tothe Plainbiff to falsily thero, and as be was going the - girouis,
ke direoted the cause to be brough$ on baicre the FourthJudge, before
whom snother sause connected with the present was- peud'ng

OD the 26th of April 1827, Mr, Steer, ths Ecurth Judgs, otdeted bhabd
sn ioquiry into fho accounts should be znede through- the Oollecsor of
Zillah Shahabad, and a vetura wasmade by the Colisclor, the pairbiculars
of whioh it is nod ueceesarv to notice.

On the 23th of June 1827, Mr. Seer proncuheed the following
jundgment :—That if the condibional sals writing bad stood, in that cass a
bona fide sale o.”  nob bave been sfeated withou aoting i~ ¥ the pro-
visions of Regu ,n ,XVII. of 1806; but asthe condlb:m Halo did not
staud, hy Shah’ Shumah ood-deen having fakeu u furlher SUM' of:
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rupees §:000, and returued bo she Defendant the Ikrar-namuh. wbleb ghis
individual had exewbed, whioh circumébance had takev plucs more bhaa
6iteen vears, reckoni i bo ths peviod the suib wae brought, justiy deraand.
of thut, after he i of go loog & time, the Dafendsnt sh  nab bs
deprived of jhe ﬂﬁ' bud foal dong fide eale; thab after t8 sriod or
limitabion bad gone by; the plea that the Ikrar-namah., dated ths 2nd of
Februavy 1S10, was wridten only ons day before bhe dsmise of Shah

H
Shumsh-99d-deen, could nob be admitted ; that the villages hadbeen sold |
in the abaracber of a bona fide sale after the poriod of = condibionsl sale ‘%"
expired: and fbaé the grounds on.wbicb thess lands were desmed nob o
be & Wukf sndowment had besn racorded in the procesdings bolder in & !

cause Ne 803, For thsge reasons he ordered ths] the Plaintiff’s clalm
ghould be dismissed witk costs of suit,

Tbe Plaiotiff having avpealsd from this judgment {413] to she Suddec
Dawanny Adawlut, the appsal came on before Mr. Ross, Judge of the sald
Ceurt, on bhe dObh of “January 1830, Who after staking bhe conditional .
and absoluts bills of sale to the Defendants, the death of,Sheh Shuwmsh.
ood-deen, angd thab afber his destb his widow, Mussumat EKadire, {(Beeby
Ismut,) b eld possession Of shevilizges mentioned in the two Firmans bill
1818, bogether with other propesrby of the vdeosased a8 Malikeh or

propristregs ; bhab in 1819, the looal agenbs knowing the villages: men-’ i
tioned {n the bﬁo Eirmane to be Wukf provsrty, appropriated o religious™
purposed, bnow@e& tha Plaindiff ta haiv munagament 0y prosurafor, .

who institubed a enit ageiush her for thess villeges and others acquired
e the profily of them ; and thak having provsd their apprsprisbion tc* ,
weligious sndowments, (Wukf) be obtaiued o Decree, which Decree, &8
praof of the property being an approprisiion, Wukf,) wae affivmed by
ine Suddar Dewenuy Adawlul; and aftsr sbafing nhe proceedings iusti-
bused in ube present suib, ke pronssded thus:i—As tha villagss in dispube
wove of the Numberrnenbicned in the twc Firmtine, scsevdiag to.weisb
Firmen«, gn proof of the villages being Wukf, (sppreprieted,) the case
No. 2,840 (Mussumst Kadiro, Appeilenb, agaings Shak Shumsk-ood.deen,
Fespondend,) was decided by thiv Ooura oo the 946k of August 38a&
hsnee {a this oags Ywe peints demand consideretion t-e-

1sb,  Whebher Shah Shumsk ood-deen, the villages in question being
Wulf (appropristed) property, had or hs.d ot bbe right of & lmnabi'\g suok
Wuhf {mppropriaked) propsciy, sithsr bgr Bye- bil-wuffa {gouditional sale),
by Bys-msady (a.nsaiube sale), or by any obber sovt of assigomsntd, » As to
whick be says, " The Fuiws (ew opinion) of the isw-officers of this
Court {%14] makes this polut clsar aund mguifasb. viz., that a Mutwaly
{proourator) has oo right bo slienate Wukf {or appropriated) propetty by
Bye-bil-wufa {oondibioval sale) or by any other kind of transfer.” i
264 . i
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9ndly, Hs.s&y& 'Pheb frotn the 2nd of February 1810, the dabe 'of
4ho Ikrar-namah {(azresrment bond) executed by Shah Shumsh-cod-desn,
More than bwelve yeers had elapsed ; thad Mussumat Kadir« hiswidow, ag
Malikeh {propristress) held poesesaicn of the property thab bad been
seized of the aforesald Shoh, swvd bthab Shak Rubeer- ood-dssn, in the
wopth of dpril 1819, hed beon sppointed Muiwaly (proen wr) agmaably
o Ubeorders of the locd agents,"”

Under these sireumsiences, be siates the question to be whabbsr -}he
SUi] Of 4he Plainbiff ia ox iS NOt worthy of being entertained by the Jourt ;
and prangunces his opinion, tleé i Irom the daseo! the agizin by aperson
Who belisved the sellsrho bave power te sell, audno usurpatiouor fratd
waa imputable o the Seller, hhe right of tbeperson seizad would bs well
founded, agresably to seotion iil. of Regulation 1L, of 1805, and.he states
shat seotion Xiv, of Regulation TII. of 1795 would apply b0 bisesse; fibab
ihg avsolute sale of the 20d of February 1810 was fmily proved and
neither yhe Plaintiff nor any one fer him, during tbe twelve yoars, de-
manded hie right, nor did Defendant admit it or promise ¥ zymenb, nordid
vhe Plaintiff advauce his olaim iz eny Court; thet the Plaintiff did nob
appear 3o have been prevented by minority. having ahtained the age of
majority in 1819, when be was appointed tbe superintezrdenuof the Wukf
properby, bhree yoars bafore fhe commencement of the suit, agd that with
rolorance to ssckion Xiv, of Regulation 11, of 1793, his elgim’ g beyond
the limibo¢ coguisanoe. [#15] Ae¢ in this oass, bowavsr, Government
wss neither Plaintiff. sor hed the Appeilanis ils sanetion for instituting
ahe awit, memga, in his judgment, sestion ii. of the Hegulajion I1.6f 1808
canooh be pppiied fo this cuse, dill, altbough the Goyeruraend wss ol
Plaingif, yot ia consequence of the promersy iu q«IBSum*bemﬂ Wuky,
oY anpmarla.%ed properiy, snd the Plaintiff sppointed Mutwsly Tarocu.,
reice) by Governmsend, for the manegemant of the Waky taporosriated)
properéy, which isconsecrated for the enberteinment of travelisrs, be
thought tbsre wae reascu lio question whether the provisions Qr geolion i1,
-Reguiation LI, souid &uau such o case or non_. thet up b0 the pregant
pariat, no osse of bhe kind had everbeen fried by bue Gd A sequsnily
¢he passivg of @ fined order ip this case by ove Judge! dtd not appest
szpedient. It was therefore ordered, ;bheb the “papers for a fingl order-
should be laid bafore the two ather Judges of tie Tourd,

My, Turrbull, encbber Judgs of the Sudder Dawenpy Adawiud,
befars whom bhe canse was broughf, having differed in opivion from
Mr. Boss, on bhe 11th of Februory orderad the papors 3o be lsid befors

smotber Ju Aooordingly it came belore Mu. Leicesdy iud kimesif on

the 18bh of!  ruery 1830, who after stabing their opi, hat Mr, Steer.

had NO power 4o decide tae case singly in opposition .  the opinion of
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My, Fleming, bub bh&h he ought oibher to have postponed theease till the
return of M. Flsmmg. or if be ﬁboughb the inguiry by Mre, Fleming,
incomplete, to hava gecorded hia opinion, and referred bh ocese g
the final ovder of ﬂ fotber Judge; that his' decisioe, fg ded om-
the aytbentioity ‘be Ikror-namaeh of tbe 2od Febn?&% lelO,
wbicu hs proooupced to be authemie, without  evidsnee, sand of
the verity of whioh strong [416] auspieiona appeared, wss indeed
exiracrdinary: sinoe therefore the Decreeof the Provincia Court could
not be saactioned, it became necesaary be inquire into the werits of the
Plaintifl'z claima, and wish bthat viaw bc consider, Pirst, whetber an in~
quiry in regerd %0 the Ikrar.namah. of the 20d of February 1810, in order
fo remove ths objection.of the Respondent by calling for evidence of its
wtmmmmbv. W48 Orwas not neceasary. As to which they say, ' In oue
opinien, an inguiry in regard to the insirumenb in quesdon is neither

necossary nor banefiuia fe tbe cause of she Defendant ; for in the'event of .

bhe ingtruroent in ‘Guestion on lnquiry proving velid-and suthenbio, yeb the
sale Dy tbe late Shah Shumsh-ood-deen of the villages mentionsd In bhe
insbrument in-question is altogethey improper and lllegs}: for. bhe villages-
in guastion are proved to ha ofthe nymber of the TWulf or appropriated
villages. In“gugh e case the deceased Shah bid no powsr by law ho
alienate them." |

Becendly. Whetber bhe claim of the Plaintiff. oonsidering the; lapsa'}”

of bwelve years imm thedate of the Lkrar. namah was_ cognizable by
the Oourt, 00 thza qusstion tbelr optcicc was, '’ That independently of
the nircumstanoe, that up ‘o ths prasent dats the Jkrar-namah Of Bye bat-
(absolutesale) bes nob baeer proved in such wise g to cbange the aspaok
Oi the firab ov BYS' dil-wuffa (conditional sals), and that there appears no
neonssity to take evidence in regard te its suthentioiby, in eonsiderasion
of Shah Shumsh-ood-desn having na pawer b slisnats tha willages in
dispube, yeh the Fhrov-numah ia quesiics, sven if ih were proved ausbentic,
could not bar the elaiw of she Appeliant, becauee the Appellant wes
appointed by the looal agents to tbe officea of the Muiwaly (procuraior)
{347} end Sijada.nachs« (suverior) of the Khankah. or monasbery of
Sheikh Eubeer, Dervish in 1819,” Ibis obvious therefors, they say,
that from the date of bis appolnfrgente only ‘the superintendence of the
Wukf (appropriated) villages, appsrbaining to the Khankah ia qusstion,
devoived to his cere, and previous o that time hs bad no concern
whatever with that mabber, In suoh s case, agreeably o the inhéuhiom
of saction ziv. of Regulaiion ITI of 1793, the claim of the Appel!&nb in
9701y W&T BPPeRis Wmhby of being entertsined by ths Court.
Thirdly, They say, ' Alihough according bo usage in eases of Bye..,
bil-wuffe (sonditional sa!s) it behoves thab the purchase-money of Bye.bil-
wuffe should be vaused to be paid by the Plaintiff to bhs Defendant, afber the
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latber shall have.’@ccounbed forthe Wasilaut (mesue profits) of. the villeges
in digpute, yeb,as tha esiate in question was la. khsras ozren] free, and s -~
profitabls ame, ;and{hsy mayaessy boen in the possesslon 01 bhe Respondent o
sver dnce she year 1806-7 up to the present tixne, a period of sixteen years, ‘
iy is peesumable; that in such o length of time the Purchase- money -
{principal and interest) muss haveheen realized by the Dafendant from the _
Maha! (distriob)¢in question. For this reason, and slgo ia considerstion T
of the seizin of the Detendansie she properby in guestion being illegal, and . A@
f the payment nobilying in the' Plaintiff, who is the Mutwaly (procurator)
and superintendent, an ascerteinment of the Wasilaut (mesne ‘profite) is
deerned wnnecessary; bub rathsr with a View of pusting an' ond 10 she
dispute, and she suffering of the parbies, it is deemed proper thab neither
the purobage: money be 0aused to he puid by the Plaittiff bo the Defendsst, D
nor the [418] wasilaut mousvbe demanded of, the Defendant by the ~5
Plaioti.” o~
The Court thsrefors decreed iv favour of the Plaintifi’s olaim, ,-.

rgversing the deoisiotlof the Paina Courd, and directsd the oosts Of -the
parbies in both Courts to be defrayed respectively by each.

Such being the determination of the Court Of Appsal, their Tordships o
are b0 consider whbether tbah Courb has dstermined rightly, TFirsh, that e
villages oo nsained in hheroyal grants were to be considered ag Wukf, and .
bharefars inalisnable i, ahy maoner whabsoever. Secondlyithat nob-
withstanding the |apseof time, the Dlainbiff, 1o the character of Mutwaly, :
to which he had been appointed by Govemmene'in' 1819, was sntitled to SRR
recover bbose villages. Thirdly, that eshbe pcsseagicn of them #y the -
Detendsnt was illegal, and as the .Plainniff wes noy tbe debtor of the
Defendant, he was nob bound b0 rspay the money advanced. 'Wigb”g“espec@
to the determinsbion that the Plsineiff ought not to have .any acc‘oﬁ‘hb‘ of
the mesne profite, as the Plaintif himsalf has mage, ﬂc.ﬁg’zﬁﬁiﬁint, it ig
unnecesaarv ho eonsider i, —

The @uesbion whether the property mentioned in the two royal grants
wag o be considersd as Wukf or sz & proprietary right wg;g,mtoh .diacuas-
ed i the above. mentioned ease of Kubeer-ood-deen (the present Plaintiff)
againet Mussufmaut Qadira ; and the opinions of bhe napive law-cfficers
baken in thal cause being louud toe be contradiotory, it became neceaaary
to consulabhe Futaca« of lawysrs in cases formetly decided by the Courb
vespecting Wukf endowments, and the decision Of the 'Saaoer’ Dewanny
Adawlut of phe 1sb of March 1814, in the case of Kulb 45 Hoossein V- Syf
Ali, togethar with a Futwe of & tormer Kaz -00l-Rouzetof the [419] Sudder
Dewanny Ada w%ﬂand of the Moofis of that Court, WEre, @red to.

The term §l'the Firmans of dulun Gheer in bhas Mée ran thug
" Ag it has comda bo bhe knowledge of His Masjosty, that "agreeably to a
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Sunud, furnished by ithe Hakims, osrbain alousa« Situste, &ci, be,, - boon
sppropristed for bhe purposs of westing tboe ocharges of Fakeérs and studends
of the Madrisse. and fﬂ {Ehankah apd M wsiid of Moolla Dervish Elgossei,
son of Moolla Ghola -, and the aforesaid individual jg bopefl  (rthe
roysl minifience a8d favour, bls Majesty’s royal commoands are, that in
vho aveuh of the aferassid Mouzas belng Inthe ocoupation aod sRivymeRt
Of phab individusl, the whcleot their Mouzas shall contipue 88 b9y tor-
merly Were ab Jymma ot 16,000 dems {row (such s date), in the sbaracter
of s Madded Mash (aid for subsigteace), ‘according to the tenoz of the
grant ; and o order bhad he msy apply bhe produce’of thess | andsto weet
the oharges Of tha ghudants of his Madrissa end Musfid, and the pressud gnd
tubure Hakims, the 4mils, &Lovare eujoiued to ralinquish-the Mauza 10 ques-
lon bo bhab person’s deaupabion, bo desm thata Maaf, (exempt irom bax;)end

blobted with the pen inevery respeob, and nob 6 requirs of hise s fresh Sunud

goouslly, SQUIdthat individual osoupy gnything iv avy chher WaT: the

are yoy o countenanoe-him.” Upbu reading the Pirmun, the Eazi-oi-
Rouzat Adthe Moofii gave bheir Futwa ss lollews.: « Asin the Rirman
it is writben thab the produce of thelands specified therein jg 50 pe applied
to moeb bhe obarges Of studsnbs of Madrissa and Musiid of Moolla Dervisk’

‘Hoossgin, and a5 ib ig nob writhen: bhab the said Moolla shall appropriabe’

the produce 4o mast the charges (f bistawily and ohildren, or thab be
shall enjoy She ' £420] seme Wit btalamily. and ohildrea, iv sherefors
appests fo us. tbat the laads lo qusstion have been paldes Wuki i the

oharaoter of Maddad Mash, and are notlleble to sele or gifp,”
Agrosably ba the abave Fulwo, the Judgea of tbe Sudder Dewenny

Adawlub decreed ghgt the litigated lauda coutained i tbs Firman-in
question WE'€ & Wukf sndowwment, and were 00t dtsposable by sele or
gift: the grounds of which Judgment (it is said] are fully stabed iy bhe
Dacras of that Courb, under dabe March 1sb, 1824,

Ib {5 tcbe ohaerved, boat the word #Wukf wasocs memioeedin the
Pirman, and §bab the jndividual on Whose application the grant was made
Moolls BOOESE», wag expressly bpamed Iu the report of this 88e,
(2 Macnaghten, 110.) itis said theb the terrns of tbe Firman deolared that
the genetal superintendence of bhe vesouress should B¢ confided to-
Dervish Hoossein, and should remein vested io him, his haits, snd 8u00eg:
SOI'S; oy other propstty bto pious and charitable purposes is sufficient
1o oustitube Wukf, withoub the express use of thak berm jp the grant, and
thab bhe alienation of guch property, from the purposed intended. is illegal,

After relorring bo this ‘ca8e, snd the opinions of the law-officers, bhe
‘Sudder Dowsuny Adawlub, in bhe oase ol Mussummaut Qadira Shak
Rubesr-ood-deen (3 Mao. Sud. Daw. R.'407,) appoer bo bave dstermined.
shah notwithstanding tha USeof bhe words " Inam " and “ 4liamgha,” in bthe
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royal grants and the meution therein of the persons upon whose petition the,

granbs wors raade, yebas bhose grants appeared olearly to bave beén mude.as

9zpressed in the pebitions) ror the purposs ot waintaiving [421] & obaritable
instityubion, bhe persons nawed were nob to beoonsidersq ‘prop,riebors; thab

bhe establishment (bhe Khankah) was bhe real dones, aNd ghge pérsons '
pamed wero only Mutwalies of the Khankah: thab g Mutwaly hes no

right to allenabe, and consequently thab the bransfer by gitt O opherwige

6 0y Shah Shumsood-desn was illsgal, = T ‘

[ This decision 15, accordance with thedootrine. laid ‘down in the
| Hidaya, book 2, of Wukf or appropriation, Hamilion's translation, vol, i,
page 334, \yhere it ja aaid, "Wukf" in it primitive S6DSS " pagpg
« debention.” 10 tbé language of the law, (according to Haneesa,) it
siqoifies $he appropriation of any parbioular bhiNg,in suc ‘® way bhat’
the appropriator's right jo it ahall oontinue, 8 bhat lihe gdvantage of it
80 bo some oharbiabls purpcsa, in the mauvner of & loan, Accordieg tbo
the two digaiples, * Wuk]" signifies the appropriation of & parbioular
arbicle in aueb ® M*00or 88 gubjgets it to the rules of divine propatby,
-whenae the appropristor's right in it is oxbinguished, and iy becotnes
properby of God, by .the advanbage of it vosulting bo NiS' gragtupeg, The
bwo disoiples - thevefora pold appropristion 10 he abgolups, .though

difforillg in.bhis, "that Aboo Yoosaf holds bhe appropriadion to'ha sbaolups
from the moment of ils execunion, wheress Mahomed held& ib to
absolube only 00 btbe delivery of it t0 & Mutwaly, (or proou_,?‘pbr,) and,

oonsequently, thab it canno] be disposed of by gift O gnle, azd dhab -
inheritance alao doss not obkain with respeof bo {6, Thug the terca Wukf®
in its literal yanse) comprobands ali that is mentioned, hoth by Faneefa,

and by the §wo disoiplos. i

Again (page 344) it ie said, " Upon an appropriation - bsdoming valig
or absolute, the sale or trapafer of the thing appropriated is unlawtul
aocording o all lawyers: the transfer iz unlawful, becsuge of, [422] »
saying of the Propbeb, ' Bestow tbe actual land itselt in chority in such a

manner that it ghall no' longer be saleable or inhariﬁ&ﬁf&}l},f"

»

y

)

It bhe degision |n the caseof Kuboor-ood-deen V, Mussumat Kadira wag . o
cerreoj, it fellows thab the transter in bhis oase, whebher ooadib’ional”or
abaolute, by bbe same perzon (Shumsh-cod-deen) bo bhe Defsndant, wag |/l
gal . al80, geoendly, with reapec] 6 the lapss of time, tha Plaintiff, not being
she Propristor, had no right to sue for bhe rocovery Of the villages ag
bis quni aecordingly, he preferred his suit as .Sz'jjada-navsihz‘n. heving
bosn appointed Mutwaly in 1819. Had be sucoeaded gﬂf’heir of hig
father boa pra  pbary right in the villages, be might hilfe beeD bimed
by the lapse ol twelve yoars, aocording to geotion xiviof Regulation
111 of 1793; but having no vight excaph ag Mutwaly, h,éh,sb'ood in a
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very differsnb sibyation. The supe’i'inie{'nd{encs of bthe Wukf villages
devolved tg Nia eate from the date of “his appointwent only. The
Mutwalyis she proourg r of the donor, which, ih this o880, Wae the
soveraign ; and it appy by Regulebion XIX of 1810, that i the
duby of evary Gtoverni © to provide, that the endowments ~ “pious
and beneficial purposes be applisd ‘aecording t0' their real intendion:.
the local sgents .are appointed to escertain and reporf the names of
trustess, mansagers and superintendents, wbether under the designation
of Mulwaely Or awy other, aud all vacancies, and- o rscommend
fit peracns where the nomination dsvolves on .the Govemtnenb. That
ths DBoard of Commissioners may appoint such persons or makeg.
suchotber provisiou foi- ths superintendencs, managament or brush
as may bs .thought fit. The Plaintiff .therefore, upon bis appointraeny
as Muiwaly, became the authorizod agent of the Government fox
the performance Of the acknowledged [423] duty of the Govemment te
.protect tha endowrmiént {rom misspplication; for, as it is sald in the
opinion of the Mahomedan lawyers, ' The endcwer and the Mutwaly are
one and the same.” The endowment in bhis case was & perpsbual endow-,
ment. gnd the duty Of the Govemmenuto preserve its application to the

- right vse was ¢ public and perpetual duty, By Begulation 1I. ef 1805,

gaghion il it is provided, that tbs limitation of twelve years fox the
commenceraeny ob.eivil auits shall nob be considered applicable b0
the gommenscementiof any SUits for the reooverv of the public revenue,
,OF for smy Public rights or claizcs whatever which may be insbibubed:
by Or op bahaltot tbe Gevernmens, wiah the ssucuon of the Governor..

Gonerel in OCUNGIl, or by direction Of any public officer or officerswho s

may be duly autborised tio prosesuts the same op the par] of Government,
The pipintiff, Who was neibher heir nox personal represeatative of bis
fabher, IN respseb Of 'Wukf properby, had no right of aabion againgh the
Defendant till blS appointment in 1819. and the Defendant could acquire
NOyisht agaiust the Grovernment; whose proourator the Flaintiff was, al
loas) until twelve years had slapsed from bis nppoinbuaent.

The ¢ndowment being a perpstual Wukf, and the alienation conse-
queutly ilfegal, and -it not havingbsen shown thet the purchase woney
Was gyplied to the use Of the Khankeh, the Plaintiff cannot be required’
t0 agoount for it, EVEN supposing the Defendant nob to have hsen fuily:
ropaid by his long pcsseaaiou of the property.

Their Liordships sre therefore of opinion, that the Judgwent of ‘the:
Sudder Dewanny Adawlut oughb to he affirmed,
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