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J. C.*

1921
~

JulyQ·

INDIAN APPE.ALS.

VIDYA VARUTHI THIRTHA
AND

BALlJSA~11 AYYAR AND OTHERS

(L. R.

Al?PE~LANT ;

RESPONDENTS.

.~

ON APPEAL FROM THE. HIGH COURT Arr MADRAS.

Religious IPndowment-Math-.-Relation oj Heads and Managers of Religious
Institutions to Property-Alienation by Head of ]y[ath-" Trustee"­
Indian L'imitation Act (IX. of 1908), sa; I., arts. 134, 144.

The endowments o£a Hindu math are not " conveyed in trust," nor
is the 'head of the math a "trustee H 'with regard to them, save as to

',specific property proved to have been .vestedin him for a specific object.
Consequently, art. 134 of Soh. I. of the Indian Limitation Act, 1908,

whioh. oo.nta,in~ the exprM9iong above quoted, does not apply where
the head of a math bas granted a permanent lease of part of its property
not proved to be vested in him aubject to a specific trust.

Semble, the same rule applies to the endowments of Mahommedan
religious institutions, and to alienations made by the saijadanishin or
mutawalli, '

Ram pa,rkash Das v, Anand Das'(1916) L. R.. 43 I. A. 73 explained.
Kailasam Pillai v. NatarajaThatn,biran (1909) 1., L, R. 33 M. 265 (F. B.)'

and Muthu.samier. v, 'Sreeme,thanithi (1913) 1. L. ,R. 3'8 M. 356 approved.
BehariLall v, M'ithammad Mutwki .(189.8), I. L. R. 20, 'A,. ~82t and

Dattagi.ri v. Dattatraya (l9Q2) 1. L. R. 27 B.' 363,disapproved,
NilmM11) Sin~h, 't. l Jtt~ltbltnd~u. RtJ1) (1£96) 1. L. R. 23 C. 536 eom­

mentedon,
Judgment of the High Court reversed.
Except for unavoidable necessity, the head of a math cannot create

any interest in the math property to endure beyond his Hie.. A lessee,
.however, has .not adverse possession under art. 144 of the schedule
above named until the death of the head who granted the lease. If the
lessee's possession is consented to by the succeeding head, that consent
can be referable only to a new tenancy created by him, and there is
no adverse possession until his death.

ApPEAL (No. 48 of 1919) from a judgment and decree of
the High Court (October 19," 1916) reversing a, decree of the
temporary Subordinate Judge of Ramnad.

The suit was instituted ill 1913 by the present respondents
for possession of land in Madura forming part of the endow-
ments Of a math situated in. Mysore State. The defendants .)
were the 'present appellant, the .head of the math (referred
to as the pandara sannadhi or matathipathi), certain .lessee,s

* Preseni / LORD BUC~A.STER, LORD .DUNEDIN, LoRD SHAW, and
~. 4-MEER ALI.
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1921. Feb. 18, 21. Clauson K.C. and Ke'nworthy Brouin

for th~ app&ll~l\t. B~th O~urt,~ 111
1 India t6und that the

permanent lease "vas not made for necessity, and that the
property in suit was not subject to' any specific trust, but
formed part of the general endowment. of the math. Art, 134

i•I.,
i

••••.'i

...~ ..

!•!

303INDIAN APPEALS.VOL. XLVIII.]

from. him, who were in possession, and others. The plaintiffs .. , J. C.

claimed under a permanent lease granted to them. in 1891 1921

by 8J former head of the math. They also claimed that they V;;'A
had acquired a good title under the Indian Limitation Act ; ~::T~;:

they relied on arts. 134 and 144 of the Schedule and s, 28. (1) ~A:(:'~~AMt

The facts are stated ·at the beginning of the judgruentof' A.YYAR.

the Judioial Committee.
Both Courts in India held that, the lease of .1891 was not

made for necessity, arid that the land in suit... was part of the
general endowment of the math, 110t being subject to a,ny

speoinc trust. The Bubordinate Judge dismissed the suit.
He held that the head of the math was not ~ "trustee" of
its endowed property, and that consequently art. 134 of

Soh. I: did 'not apply; hewas.also b~ ?pin~~n.. t~at there had
not been vadverse possession so as. to bring art. )44 into
operation: The High Cour-t allowed an appeal. ~ decree
was made declaring that the first pla,intiffwas ap-erIila,nent'
lessee of the land in suit. and for possession and mesne profits,
The judgment was delivered by Burn J. (Sudasiva Ayya» J.
agreeing), The learned. judge was 01 opinion that expressions

in the judgment of the Board in Ram Parkash Das v. L1nariJd
Das (2) constrained the Court to hold that the head of the
math was a trustee of the properties, and that consequently
art. 134 applied. The appeal to the HighCourt is reported
at I, L, R, 40 M. 745,

(1) Indian Limitation Act" 1908, tation shall be 12 years from "the
Soh. 1., art. 134, provides that for date of the transfer."
a suit "to recover possession of Bv s, 28: ".At the determination
immovable property conveyed or of the period hereby limited to any
bequeathed in trust or mortgaged person for instltut.ing a suit for
and afterwards transferred' by the possession of any property, his right
trustee or mortgagee for a valuable to such . property shall be extdn­
considers.tion,n the period of limi- guished."

(2) (1916) I.J. R. 43 1. A. 73, 76~ 90.

,I
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J. c. does 110t $Jpply. The head of a math is not a "trustee" of its
1921 general endowments: KailaJ$C!!:ln Pillai v, Nata,raiQJ Thambirom; (1)
'-,......

VIDYA The Board gave no decision to the oo;ntrary.in R,am Parkash
vAJ't1J1'HI
T;a:IRTHA Das v. Anand Das. (2) The expressions in the judgment,
EAL~'SAMl upon which the High Court based its decision were intended

AYYAR. to convey merely that the head of a math was in a fiduciary
. ', ... position with regard to its property, not that, he was a

" trustee" in the full sense ill which that word is used in

English law. The terms of art. 134 show that the word is
there used in the latter sense; and s. 10 of the Actmakes that
clear. The case in the oourse of which the judgment of the
Full Bench in K ailasam. Pillai v. N aiaraqa T ha1nbi14 Q;1L (1)

was ~'\endered, came before the Board on appeal in IIataraja,

Tluimbiram v, Kailasam Pillai. (3) Although the decision

of. the Full Bench was not approved in terms, the decree

based upon that decision was affirmed. The respondents
acquired no title under art. 144 by adverse possession.
'VVhe11 the head of a math grants a permanent lease there is
no adverse possession during his life: 1J1uihusamie: v.
B1"eernethan1:thi. (4) Consent to, the lessee's possession by

the succeeding head must be referred to a new lease; conse-
quently there was no adverse possession during the successor's
lifetime.

De Gl'uyther K.C1
• and Dube for the respondents. The

\ land in suit was part of an inam for religious and charitable
pllrposes, as appears from the Inam Register. It w~s land

of which the head was "trustee" within the meaning of
.art. 134. Every High Court, with the exception of. that at
Madras) has held that art. 134 applies to land so held:

Douaqiri v, Dauatraqo. (5); Behari Lall, v. M'uhoanmad
lr1tlttaki (6); Nilmony 'S1ingh v . Jaqabaoulhni Roy (7);' Rameslnoar

J.11al1·a v. J~~1~ Thakur. (8) The decision of the Madras Full
Benoh in Kailasarn P~llai v. Nataraja 'fhambitan (1) d.id not
relate to art. 134. It was an, affirmanc'e on .consideration

(1) I., L. R~ ,33 M. 265. (4) I. L. R. 38 lor!. 356.
(2) (1916) L. R. 43 1. R,. 73, (5) 1. L,. R. 27 ~. 363.

76, 90. . (6), I. L. R·. 20 A. 482.
(~) (1920) L. R,. 48 1. A. 1. (7), I. L~; R. 23 O. 536.

(8) I. L. ·R. 43 C. 34. ~.

I
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July 5. The judgment of their Lordships was delivered by

l\1H. .Al'rlEEPv ALI. The suit that has given rise to this
appeal relates to certain lands lying in the town of Madura
in the Madras Presidency which admittedly belong to an
olel math situated within the Mysore State. The origin,

development, and raison d'etre of these maths have .been
discussed in a number of cases decided ill the Madras High
Court to some of which their Lordships propose to refer in
the course of this judgment. In their. general characteristics
they are almost identical with similar institutions in Northern

India and in the Bombay Presidency. The heads of these
foundations bear .different designations in respect of the

rights and incidents attached to the office; the difference

(1) (1904) I, L. R. 27 M. 435. (2) 1. L. R. 33 M. 265,

of V'idyapurna v . V'idyan~:dhi. (1) In art. 134 the Indian
Legislature used. the words "trust nand "trustee," not in
a technical sense, but to cover cases in which 'a person
is charged with the application of property ill a particular
manner; the Religious Endowment Act (XX. of 1863), s: 14,

uses n trustee" in relation to the head of a, math. If,how~

ever, art. 134 applies only to' a transfer by a "trus-tee " 'in

the teohnical sense ill which the word is used. in English law,
and if the dist.incbion drawn in Kailasarn. Pillai'« Case (2) is
correct" then the property in suit was held, on a specific. trust.
'I'he evidence shows that the property was granted for the
support of the titular deity; the title was, confirmed under
r. 3, 01. 1, of the Inam Rules (S. O. Bd. of Rev., 1859),

Further, the respondents acquired a good title under art. 144.
It is settled law that the holder of a permanent lease has
adverse po~~~~~i9n; lVfitr.a's Law of Limitation, pp. 160, 161,

and cases there referred to. Under s. 14 of Act XX. of 1863

prooeedings could have been taken both in the life of, the
grantor and after to set aside the alienation.

Clauson ji..Ct, in reply. Art. 144 was not relied all in .. the
High Court; the case of the appellants being not adverse
possession, but that the appellant had recognized the tenancy
and was estopped.

e

•
••.,
e

­•
'.
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VARU1'1lI
T:a:lR'1'B;A

v,
13AJ;JPS,~)~i:

AYY~'f!v!
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arises from the customs a?d usages of each institutiqn. The
superior of this particular math has been called in these
proceedings matathipathi and sometimes pandara sannadhi,
which their Lordships understand connote the same .idea of
headship. At the time this action was brought, the 26th
defendant held the office of matathipathe. fr<t h~~ eince died
and the present appellant is the head of ,the institution. In
1891 on~ Srinivasa was the matathipathi and he on March 17,

of that year' granted, to the' 2nd plaintiff, a near relative, a
permanent lease of the lands -in suit, on' a small quit rent of
Rs.24 a year. .Shortly 'after .the grant of .the lease Srinivasa

died, and was succeeded by orie Samudra, whoIield the' office
until 1906. On his death the now .deceased defendant No. 26

became the head. In 1902 the 2nd plAintiff sub-leased th~

lands to the 1st and 211d defendants for a period of tell years.
Since 1905 the math has been under the management of

the Mysore State under a power of attorney, executed at first
by the matathipathe Samudra and afterwards by his successor,
in' favour of the Dewan and his successors in office. About
the same time the 2nd plaintiff conjointly with his son (the

. 3rd plaintiff) assigned their right and interest in the lands

in suit to ihe 1st plaliltlff. It is in evidence and, so far as
appears from the judgments of the two Courts ill India,

do~s. not appea,r to be contradicted, that it was, DIlly in 1908
that the representative of the Dewan acting under the power
granted by the matathipathe became aware of the transaction I

of 1891 under which the plaintiffs claim title. TIle sublease
created in 1902 by the 2nd plaintiff in favour of the 1st and
2nd defendants was to have expired in 1912. But' before its
expiry they obtained a lease for I?: years 'from the repre­
sentative of the Dewan. They are now in possession of the
lands in suit under this lease. The plaintiffs are and were
at the time they brought their suit Oil March 5, 1913, in the
Court of the Subordinate Judge of Madura, admittedly out
of possession. The present action is for declaration lof title

and for ejectment and possession, principally directed against
the matathipathi as' the head of the math and the 1st and 2nq
defendants lessees holding possessions under him. Th~

(
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other defendants have been joined as parties apparently in

consequence of certain rights they possess or exercise under
those defendants.

The plaintiffs base their title on two grounds: First, that
the permanent lease under which they claim was created

under circumstances that would bind not only the graI~t~~

but all his successors ; and secondly, that even if the lease
was not valid they had acquired a title under the Indian

IJlrniialjlon Act.
Their case throughout has been that Srinivasa was a

" trustee" and that all his successors are U trustees," that the
lands \Ve1'6 gra.nted on a ~'specific " trust, and that conse­
quently under art. 134 of Soh. I. of the Indian Limitation Act

(IX. ·of 1908) they have acquired a good title against the math.

The rnatathipathi controverted both allegations. He denied
that the. alienation by Sriniva~a "W~~ of ~\lQh ~ Qh~raGter ee
would hind the math ; he further denied that he and his
predecessors were "trustees" of the math or that the 2nd
plaintiff o,r' his .assignee ',ha,d :acquired any right to the" math
lands 'by adverse possession. On 'these' contentions, two,
points arose for determination which are embodied in the
first two issues ..

The Subordinate Judge, 'after giving the substance of the
2nd plaintiff's evidence and of the other witnesses, formulates

the position which the pleader took up. '~He contends," says
the learned judge, "that the plaint property is trust property
set apart for the worship of the titular deity of the math,
that the head of the mat.h is H; trustee merely, and that the
permanent. lease to 2nd plaint.iff is an alienation of math pro­
perty and that 2Gth defendant a't this distanceof time could

possibly have no right to such property. The alienation being
ab initio void, the 2,Gth defendant had no right to plaint
pro:pert? as he succeeded onl~l in .1906 a.~ld lst plaintiff had

perfected his title by adverse possession for over twelve years."
The Bubordiriate -Iudge negatived that contention; he

held npon the admissions of the 2nd ~l~.jntiff that the property
in suit was " ordinary math property" and was not set apart

on any specific trust; that the head of the math was not a

•

J~ c.
1021
~

VIDYA,..
V~,V'1'1,tI

T:a:m~A
ill

B.A.LVSAMI
AWAlt.
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V~~Xf\
VA.RTJTJil
TrnRTRA

v,
BALvsAMr

AY'YAR.

" bare trustee," as it): 'vas admitted that the income was a.t
'his absolute disposalandthat " none had a right to question
him f;\fJout it," He found also that the 2nd plaintiff took the
lease with full knowledge of the character of the endowrn~nt

and 118,d learnt on inquiry that "he could not safely

purchase it."
\Vith regard to the question of estoppel arising from the

alleged acceptance of rent by' the 20th defendant as t~e

plaintiffs contended, the Subordinate Judge held: " In
fact the Ist plaintiff never paid money as rent and th~ 26th

defendant or his agent lleV8r neoepted payment with know­
ledge tha'c the payment was as rent for plaint property. In
these circumstances, I find that these defendants are not.
estopped from denying plaintiff's title. I find th-is issue

against plaintiffs." He accordingly d,islnissed the, suit save

and except in respect of a. IT10ney claim against the Ist and
2nd defendants,

, The plaintiffs appealed to the High Court of Madras, which

reversed the trial judge's order and decreed the claim. The
learned judges do not negative the finding of the first Court
that the 2nd plaintiff took the lease with notice. But they
considered that the matter in dispute fell within art. 134
referred to above. They summed up their conclusion ill the
following words : "that the lessor intended to grant.. and
the lessee intended to acquire, all interest greater than the
transferor was competent to 'alienate, and all the requirements

of art. 134 have been complied with."
The findings of the learned judges ?11 the issue relating to

limitation and the acquisition of right by adverse possession
require notice. They cleal first with, the question of justifiable
necessity) which they decide against the plaintiffs. They
SR.y ':' there is no doubt that the head of a math Cannot in the

absence of necessity" bind his successors in office by a per­
manent lease at a fixed rent, for all tinle." And then add:

" 'There is no allegation, much less proof, of any such necessity.
rrhe fi'1'8t' contention must 'be .reject~d." They then proceed

to discuss 'fJhe nature of .the endowment in question and the

position of its head.. -Theirfinding on t~is point ~s important;

www.vadaprativada.in
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they say as follows: '~In connection with the second point'
a question arises as to the nature of the endowment and the
position of the head of the math in relation to it. The exact
terms of the original grant are not in evidence. It was con-

ceded in argument t,h~t 'the grunt was made by' one of tllEi>
Naicken dynasty of Madura. The case for the appellants
is that the endowment was for a specific .pu.rpose, i.e., for
the 'worship of (~'opalakrishnasvlami, who is described by
defendants' 1st witness as the 'titular deity of the math.'
The evidence does 110t support this contention and it .llas

been found against in the lower Court. A statement made

h~l a 100a1 ~gent of the .math during the Inam Commission
inquiries is relied u.pon for the appellants. It was apparently
unsupported by any documentary evidence. I The description

of the .inam as given at the close of the inquiry is that it was

granted' for the support of Vyasaraya matam ' (Exhibit L).
Compare also description in Exhibit F. The .evidence for

the defendants is that the income fr~ln this-property is not,

appropriated to any particular pur~pose but forms part of the
general. lunds of the math, I think the grant must be 11cl<;1,
to have been made for the general purposes of the math. n .

Thev thus concur with the first Court that there was 110
,I ''';

"specific trust" which vV-CLS the foundation or bhe plaintiff's
case. But after examining some of the judgments of their
own Clour'b~ they apparently felt constrained 'to hold that the
decision ,of. t.his Board in Iiam Parlcasli Das v . Anancl pas (1)
had crystcl.llized the 1(1';v on the subject, anddefinitely declared
tll~ Ina.I1[~rlt to btl ~ ,: ~rustee. 1) Lt is to be 0 bserved that ill

that CHJSe: the decision related to the office of mahant but in

the course of their j \ldgn1ent their Lordships' conceived it
rlesirable to indicate inter alia what upon the evidence of the
usages and customs applicable to the institution with which
they were dealing, and similar instat.utions, were the duties
and obligations attached to the office of superior; and they
used the term ~; trustee" in a g(jneral sense, as in previous
deGi~ion~ Of the Board, by \fay of cOlllpendiolJ.s' expression

1 . f." '1 ' ' l' t' ""1to convey a genera conception or those oj) 19a ions. 1 ley

(1) L. ft. 4:3 1. A.. 7~~.

I
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I
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did not attempt to define the term 01' to hold that the word
in its specific sense is' applicable to the laws and usages of

the c~un~ry., As pointed out by their predecessors in (}reed}ltJJr1;

.Doss "V. Nundkissore Doss (1) :" J;lle only law as to these
mahants and their functions and duties is to be found ill

custom and' practice;'. which is to. be proved. .by testimony.'
Generally speaking, howe~er:' the' 'd.tlti~!! .a.nd 6bligat{ons
resting on the superior indicated ill Rami Parkash. Das v.
Anand Das (2) do not seem to vary. In this particular
institution' the position of the matathipathe in relation to
the math was clearly established by testimony and con­
currently found by both Courts. But ,the learned judges
misapprehended their Lordships' judgment and proceeded to
hold that as Srinivasa who granted the permanent lease: was

a n trustee," his act fell, under art. 131:. To this article
their Lordships will presently refer.. Before doing so, how­
ever, they consider it necessary to 'ots'erve that there, are
two systems of law in force in India, both self-contained and
both wholly independent of each other, and wholly inde­
pendent of foreign and outside legal conceptions. In each
there are well..recognized rules relating to their religious
and charitable institutions. From the year 1774 the
Legislature, British and Lndian, has affirmed'time a~ter tIme
the absolute enjoyment of their Iaws and customs so far as'
they are not in conflict 'with the statutory laws, by Hindus
and Mahommedans. It would, in their Lordships' opinion,
be a serious inroadinto their rights if the rules of the Hindu
and Mahommedan laws were to be construed with the light
of legal conceptions borrowed from abroad, unless perhaps
where thE(~Y' are f;tbso!ut,.el:y, so to sp,yak. in pari materia, The

vice of this method of construction by analogy is well illus..

trated in. the case of Vidyap1lrna v.. Vidyanfidhi (3), where ~

mahants position was attempted to be explained by com'..
paring it with that of a. bishop and of a beneficed clergyman
in Englandunder .the ecclesiastical law. It was criticised, and
rightly, i,n their Lordships' opinion, in the subsequent case,

(1) (1867) II 1\100. I. A. 405, 428. (2) L. R. 43 I. A. 73.
(3) I. I~. R. 27 M. 435.
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which arose also in the Madras High CQurt, of Ketilaso/tn Pillai
v, Nat~raja Tluzmbiran. (1) To this judgment their Lordships.
will hA.I~,e t.o refer further later on.

It.is also to be remembered that 'a c, trust " in. the sense ill

which the expression' is used in English law, is unknown in

the Hindu system, pure and simple (~T. G. Ghose" "Hindll
La",'," p. 276), Hindu piety found expression in gifts to
idols 'and images conseerated and installed ill ·tf}mpl~~, trQ
religious institutions of every kind, and for all p\lrposes
considered meritorious. in the Hindu social and religious
system ; to brahmans, goswamis, sanyasis, etc. When the gift

was to a holy person, it carried with it in terms.or by usage
and custom certain obligations. Under the Hindu law the

image of a deity of the Hindu pantheon is, as has been aptly
called, a" juristic entity.t'vested with thecapacity. of receiving

gifts a,11<1 holdirl~ P!'OP~l·ty. Religious institutions, known
under different names, are regarded as possessing the same

"juristic n capacity, andgifts are made to them eo nomine. In
many oases in Southern India, especially where the diffusion
of Aryan Brahmanism was essential for bringing the Dravidian
peoples under the religious rule of the Hindu system, colleges
and monasteries under the names of math were founded.
under spiritual teachers of recognized sanctity. 'I'hese men
had and have fl,illI>le discretion in the aJKrlication of the funds

of the institution, but always subject to certain obligations
and duties, equally' governed b:y custom and usage. When.
the gift is directly to an idol,of .8;. tempie, the seisin to complete
"l.)he gift is necessarily effected' by human agency., qalled by
w hat-ever name, he is only the, r.o.;111ager and custodian 9£

the idol or the institution. In almost ev.ery case 11e is given
the right to a part of the usufruct, the mode of enjoyment

and the amount of the usufru(tt dep~ll,l~ng again on. usage
and custom. In 110 case 'VS,IS bhe property conveyed ito or
vested ill him, nor is 11e a '~trustee 'i in the English sense of
tho term, although in ,view of the obligations and duties

resting on him, he is answerable as atrustee in the g,eneral

sense Ior mal-administration,

(1) I. L. R. 03 M. 265.
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, I

_':!'11~ c,onception of a t.rustapart from a gif~!,,~ int~.2..<Liei-­
lI?- India with the esi~:bHshmeIlt' of M.oslem rule. And it is---...... ,,',,' ~"""'",:,"""'"-,--"

fQEJhl~~n that inmany.documen~f hit~~.tl!P.~s A~Ea!ts
o}" the countrv where ...M.ahomrJl~dan influence has been-Ere­
dominant, such as Upper India ancl the Carnat,;c, th.er.ex~1;es~io:Q.

vvakf is used to eXEre~s.dedicati2n.
But the Mahomlneda..n law relating to trusts differs funda-

mentally from the English law. It owes its' oT1Bln to a' rule

~-down by ~§!rophet
ll

of I~.lam; and mea~s." th~ tY.i,n,go ~," ~
up of l)fO ert in the ownership of God the Aiml hi, an the 11'
devotion of-the.profits for the benefit of human beinJ5i': ~D
Vihen once it is declared that a particu.lar property is -wakf,

or any such expression is used as ImplIes ~vakf, or the t;;or- ," ,~~

of the docu.ment shows, as in the case of J e1.no,n Doss Sa,h1t v.

Sha,h1fUbeeruddin pJ that a dedwatlOn to plOUS or c~ritable

purposes is meani:i, the right of the waki£ is extingllished and
"tile OWI18fShip' is i tran5ferred to the Almightyn 1he ~onor

ma"y nanle any Ineritorious object as the: reclpi~nt of the
benefit. The manager of the wakf is the mutawalli, the

, governor, superintendent, or curator. In ,]eioan. Doss FJahu's
Case (1) the ~Judicial Committee call' him, "procurator. "

That case related to a khankah, ,a Mahommedan institution
analogous in many respects to a math where Hindu religious
instruction is dispensed. The head of these khankhas, which j

exist in large numbers in India, is ca.llecl a saJjadallishill.
He is the teacher of religious doctrines and rules of life, and
the manager of the institution and:' the administrator of its
charities, aI~d has in most cases D~ largerinterest in bhe usufruct
than an ordinary mutawalli, ',}?ut,' neither th~ 'sajjadan,~hin
nor the mutawalli has any right ill: the proper..t~y belonging to
the wakf ; the property is not. vested in him and h.e is not a
H trustee " in tho technical sense.

Ii was in 'Vi~w of this rUl1dlLmelJ.tg,l difference between the
juridical .conceptions on which the English law relating to
trusts is based and those which Iorrn the foundations of the !

Hindu and the Mahommedan systems that the Indian
Legislature in enacting the Iridian 'I'rusts Act (II. of 1882)

(1) (1840) 2 Moo. 1. A. 390.
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deliberately exempted from its scope the rules of law applicable

to wakf and Hindu religious endowments. Sect. I of thatv

i\ct, aft~r d~~laril1g when it was to come into Iorce ~Jid th~
areas over which it. should extend "in the first instance,'
lays' dO~11; ,I' b',at' nothing 'herein contained affects the rules
of Mahommedan law as towakf, or the mutual rela~io:ns

of the members'of an undivided family as determined by any

customary or personal 'law, or applies to public or private
religious or charitable endowments, , I , ." Sect. 3 of the
AQt giV~~ (3j ~~finj ~iQn of the word " trust " in terms familiar

to English lawyers. It says: "A' t,rust' is an obligation
annexed to the ownership of property, and arising out of a

confidence reposed in and aocepted by the owner, or declared

and accepted by him, for the benefit of another, or of another

and the owner; the person who reposes or declares the C011­

fidence is called the 'author of the 'trust'; the-person who
accepts the confidence is called the ('brustee"; the persoll

fQ'~ whcee ~~n~fiv th~ 9Ql~;fi~~P9~ is ~lccepted is called the

c beneficiary ); the subject-matter of the trust. is called

, trust-property , or ' trust-money "; the' beneficial interest '
or ' interest' of the beneficiary is his right against the trustee
as owner of the trust-property ; and the instruraent, if any,
by which the trus~ is declared is called the "instrument of
trust.' "

In, this connection it may be observed that in the case of
j11uhamnuul RU8ta1/1 Ali v. M ?~shta,g Husain. (1) the dedication

'was of specific property rcrea.ted b:.y' an instrument called a
~i trustee-namah." Lord Buckmaster, delivering the judg­
merit of the Board, dealt thus with the objection as to the
validity of the document: "It is argued;" s~~id the noble

lord, ,( that the "trustee-nama ' must have dealt with an
interest, in immovable property, for otherwise the trustees

could have no right to maintain the suit; _ and such an argu~

ruent at first sight makes a strong appeal to those who are

accustomed to administer the English law wIth regard to
trustees. It needs, however, but a slight examination to
show that the argument depends for its validity upon the

(1) (1920) J.J. R. 47 I. A. 224,
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assumption that the trustees of the wakf-nama in the present
case stand in the same relation to the trust thsJt trustees to
whom property had been validly assigned would stand 'over
here. Such is not the case. The wakf-nama itself does not
purport to assign property t~ tru~t~~~. n

In 1810 in the Bengal Presidency, and in 1817 in the Madras
Presidency, the. British Government had assumed control
of all the public endowments and benefactions, Hindu and
Mahommedan, and placed them under the charge of the
respective Boards of Revenue. In 1863, under certain
influences to which it is.unnecessary to refer, the Gover11ment
considered it expedient to divest itself of the charge and

control of these iPt~~jtv,~iQn~J ~nd. to place them under uhe
management of their own respective creeds. V\Tith this
object, Act XX. of 1863 was enacted; a system of Committees

was devised to which were transferred the powers vested
in Government for the appointment of "<managers, trustees
and superintendents"; rules were enacted to ensure proper
management and, 'to empower the superior court in the
district ,to take cognizance of allegations of ~i~f~~~~nQe

against the managing authority. Their Lordships are not
giving a summary of the Act, but indicating only its general
features. The Act contains no definition of the word
" trustee "; it uses indifferently and indiscriminately the
terms " manager, trustee or superintendent," clearly showing
that the expressions were used to connote one and the same
idea of management. After the enactment of 1863, the
Committees, to whom the endowments were transferred, were

vested, generally speaking, ';-\lith the same powers as the
Government had possessed before in respect of the appoint­
ment of " managers, trustees or superintendents."

Art. 134 of Soh. I. to the Indian Limitation Act (IX. of 1908)

. is in these terrns : "To recover possession of immovable
property conveyed or bequeathed in trust or mortgaged and
afterwards transferred by the trustee or mortgagee for valuable

.' ... consideration," the period prescribed for the institution of

the suit is twelve years ';' from the date of trsnster." In th~

old Act, XV. of 1877, the words were "'purchased from the
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trustee or mortgagee.' The 'alteration was made with the
object of including permanent leases in transactions of the
character contemplated in the article.

Art. 134 is, as pointed out in Abhiram Gosuiami's Case (I),

controlled by s. 10 of the Limitation ...Act, which runs thus:
" Notwithstanding anything hereinbefore contained, no suit
against a person in whom property has become vested in

trust for any svecific purpose, or against his legal represents­
t.ives or assigns (not being assigns for valuable consideration)',

for the purpose of following in his or their hands such property,
or yhe proceeds thereof, or for an account of such property
or proceeds, shall be barred by any length of time." The
Iariguage of s. 10 gives the clue to the meaning and a:p:plica..

bility of art. 134. It clearly shows that the article refers to
cases of specific trust, and relates to property " conveyed in
trust." Neither under the Hindu. Law nor in the
Mahommedan system is any property' "conveyed" to a
shebait or 'a mutawalli, in the case of a dedication. Nor is
any property vested in. him; whatever property he holds for
the idol or the institution he holds as rnanager with certain

ben~fioiaJ interests re.gulated by ~u~tOm and usage. Under
the Mahornrnedan Law, the moment a wakf is created all
rights of property pass out of the'vvakif, and vest in~od,

Alrhighty. The curator, whether called mutawalli or sajja..
danishin, . or by any other name, is merely a manager. He
is certainly not a "trustee" as understood in the English

system.
In Sammamilu: Pandara v, Sellaqrpa ()het.ti (2) ,the position

of the superior in relation to the properties of the math was

.l~.id d6wrl in t~rms which ha·v=e an important bearing on the

present case. The learned judges say there: "The property
is in fact attached to the office and passes by inheritance to
no one who does not fill the office. It is in a certain 'Sense

trust property; it is devoted to the maintenance of the

establishment, but the superior has large dominion over it,

and is not accountable for its manegement nor for the expe:ndi-
I . I " . I ,~." , •

t.ure of the incor.ae, provided he does not apply It to any
, .

(1) (1009) L. R. ,36 1. .A.. ~48. (2) ,(1879) I. L. R. 2 IVI. 1.75.
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purpose other than what ~ay fairly be regarded as ill further­
ance of the objectaof theInstibution. Acting for the whole'
institution he may contract debts for purposes Qonnected.
with his mattam, anddebts so contracted might be recovered

from the mattam property and would devolve as a liability
011 his successor to the .extent of the assets received by him.'

'The origin and nature of these maths were fl;gain considered
at great length .ill a :case which arose ill the same Court in
1886. In that case (Giyana Sambandha v. Kandasarni (1))

the learned judges pronounced that the head of the institution
held the mattam under his charge, and its endowment ill

trust for the m-aintenance of the math, for his own supp,ort,
for that of his disciples, and for the performance of religious

and other charities in connection therewIth according to
usage. An almost identical question came up for considera-

tion ill 1904 in Vidyap·urna v, Vidy.anid.hi (2) already' referred
to. In that case the learned judges, after an' elaborate
examination '0£ English instit~tions' which' they conceived
to be analogous to Hindu .maths, came, to the'. conclusion
that whilstadharmakarta of, a temple who has specific duties
'to perform might be regardedas a .trustee, the superior of 'a .

, math is not a trustee but a II Ute-tenant.'" .
The same question in another form came up again for

consideration in 1909 before a Divisional Bench of the Madras
High Court in the 08Jse of Kailaeam Pillai v. Ntitaraja
T'ha1nbiran. (3) The learned judges before whom the point
arose considered that the view taken in ,Vidyapu1~na v.
Vidya11idhi (2) was in conflict with that propounded in the'
two earlier cases (4) and referred the question to a Full Bench.

.'.. ' The r~fel'~i\~~ was in these terms ~ "Does tho head of 9, math
hold the properties constituting its endowment as a life-tenant
or as a trustee ~ "

The officiating Chief JU$tice expressed his opinion in the
following terms: "I think, then; that it cannot: be predicated
of the head ofa math, as such, that he holds the properties

(1) (1887) 1. L. R. 1q M.. 375.
(2) I. L. R-. 27 M. 435.
~3~ 1. L. R. 33 M. 265.

(4) 1. L. R. 2~M. 175; I. L.· R.
10 M. 375.
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constituting its endowments as a life-tenant or as a trustee.
'i'he incidents attaching to the properties depend ill each
case UpOll the conditions on which they were given, or which

may be inferred from the long-continued and well-established
usage and custom of .the institution in respect th~reto."·

Wallis J. substantially agreed in this view. Sankaran N~iJ: ~T.

pointed out that, ill the case of these maths ; ." Any surplus

that, remains in the hands of the pandara sannadhi, he is.

expected to utilise for the spiritual advancement of himself,
his disciples or of the people. But his discretion in this
matter is unfettered. He is not accountable to anyone and
he is ,11ot bound .'to .utilise the surplus. He may leave it to
·a6cum.l~late.,';' And he' ',further ,added ,: ",It is also true in

my opinion that he is under a legal obligation to maintain
the math, to support' the disciples and. to perform certain

ecromonlcs which are indispensable. That will be orily a
.charge on the income in his hands and does not show that
~h·e. surplus is 110t at his disposal." III the result, he was
of opinion "that in the absence of any evidence. to the con­

trary, the pandara sannadhi (the superior) as such is not a
trustee. He is not also a life-tenant for the reasons already
stated." All three judges agreed in thinking that if any
specific property was specifically entrusted to the head for
specific purposes he might be regarded as a H trustee" with

regard to that: property; but that ill the absence o:t 8Jny

such evidence the superior was 11.0t a trustee in respect of
DJny part of the endowment.

The point carne up for discussion again ill a concrete form
jn 1913 in .TV]utluusarnier v . )Sreernetha11ith·i (1) ,\vhere the
exact point for decision was the question of Iimitation. .The

facts which ga,ve rise to the litigation were almost identical
with the preBent esse bt}fo1~~~ th~ir ~Q~~Q$hips) with this .differ-

..... .

ence, that the suit there was brought by the head of the 'math
to recover possession of the leased properties. Miller J.
stated thus the question for determination : C( The principal
question, a question which arises in both the appeals,:lis
whether the suit is barred by limitation. It is conceded

(1) I. L. R. 38· M. 3560
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VOL, XLVIII.]

VOL. XLVIII.

lNDUN APPEALS.

f ... ,.~.I'

y

317

J. C.

1921
V;r;A.

\tA:RUTBI
THIRTR4,.

v,
:aA~'V,$Altr.r

..4..YYAR.

­•
••
tt

••,
e
ft

:tt

e

•

www.vadaprativada.in

www.vadaprativada.in



J,.

./

"

",;,

.(

'[1'. R:.INDIAN APPEALS.

for the appellants that th'e lease is in excess of the powers Q£

the m~~.a~hipathi, and their contention is that the suit is ,
barred because limitation must run from the date of the
~lieliatioh in lS'~,the lease being void, or at the latest from
the death of Sukgnana Nidhi Swarniar in 1890~"

The Iearned ijudgos held in substance that there was no

specific trust, that the' properties were given or endowed
generally for the performance of the worship of the deities

o 000 • in the math and other attendant duties and for the support
of the superior and his disciples; that a lease granted by him
was valid for his life, and if adopted by his successor would
enure during his term' of. of.fice; but neither the original
alienation nor the subsequent adoption would create a bar'
by adverse possession.

These cases deal exclusively with the' position 'of the superior
of a math in relation to its endowment. But there are some
others respecting the powers of the managers of religious'
institut.icns generally. In]1ahomed v. Gcnapat; (1) a lease

was granLed by the dharmakarta of a temple;' and the suit
to recover ,the leased lands" was brought by his successor in
office. The defence was limitation, running from the date
of alienation. Shephard J. (Mut.tusami Ayyar-J. concurring)
held as follows: H In the present case, though the plaintiff
may in point of time have' 'suoceecledthe dharmakarta who
made the alienation, he does not derive his title from that
dharmakarta and is,therefore, 110t boundby hisacts, Subject

to the law of Iimitation, tl~~ ~\l9Qe~eiYtJ holders of an office,
enjoying for life the property attached to it, are at Iiberty
to question the dispositions made by their predecessors '

(Papaya v. Ramana (2) ; Jamal Saheb v, M1.trgaya Su'a~i(3) ;
Modho ]{ooel'y v, Te7cait, Ran: Oh/umder Singh (4)}, and it is
equally" clear that time runs against the successor who
challenges his predecessor's disposition, not from the date of
the disposition, but from the date of the predecessor's death,

when only' the successor 9~9f1me' entitl~d to poeeeeelon.
Accordingly, Raman Pujari having died so recently as 1885,
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(1) (1889) I. T~. p\!. 13 1\1. 2'77.
(2) (1883) 1. r, R. 7 IVr. 85.

(3) (1885) I. L. R. 10 B. 34.
(4) (1882) 1. L. R·. 9 C. 411.
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tJhe plaintiff's suit cannot be barred by limitation." That
was followed in Sathianama Bharati v, Saravanabagi A1n1nal.(I)
In that case the superior is called the "jnanager."

II1G'Ihockalingan'~ Pillai v. J.l!Ietyandi Cheiiia« (2) it was
conceded tha,t " the manager for the time being had no pow~r

to make a permanent alienation of temple property in the
absence of proved necessity for the alienation." But from
the long lapse of time 'between the alienation and the challenge
of its validity, coupled with other circumstances, the learned

judges came to the conclusion that necessity Inay reasonably
be presumed.

From the above review of the general law relating to Hindu,
and Mahommedan pious institutions it would primal facie·.

follow that an alienation by a manager 01' superior by whatever .

name called cannot be treated as the actofa "jrustee " to

whom property' has been ,( conveyed in trust" and who by
'virtue thereof has the capacity vested in him which is possessed ,
by a U trustee" in the English law, Of course, a Hindu or
a Mahommedan may "collvey in trust" a, specific property t

to a particular individual for a specific and definite purpose,
.and place himself expressly under the English law when the

person tC1 whom the legal ownership i~ t~~l1sferred would
bee-Ollie a trustee in the specific sense of the term. ,

But therespondente rely on three decisions of the Iridian
Courts in support of their contention that persons holding
properties generally for Hindu and Mahommedan religious

'purposes are to be treated as "t.rustees." The first is a
decision of the Bombay High Court in Daiiaqiri v . Dattatraya. (.3)
'J;he facts of ·that case were peculiar. TIle math 'there was

an old one and the dedication was recognized and. conlirrned
by the Mahratta Government. The village was granted to a
holy ascetic for the maintenance of a charity attached to
the math; the governance went by succession to the disciples
of the garu (the spiritual preceptor or head). III 1871 the
village \V~S divided between two disciples" Shivgiri and
'Shan!{argiri, in equal moieties, and each held his half separately

(1) (15a±) II Ii, R:. 18 M, 266. (2) (1896) I. L. R. 19 M. 485.
(3) 1. L. R. 27 B. 3'63.
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J, c from the Otl1811
• If! th~ Same year one of them, Shankargil~i,

19Z1 sold the lands in dispute .to thedefendant. III 1897 Shankargiri
V~A obtained a sanad from Government under. Act II. of 18(33

'VARUTHI 1
'XH1R'I'HA dec aring him to be the absolute owner of his 'share. He

v. 'died in August. 1897, after appointing the plaintiff as his
BALUSAMI

AYYAIL successor, who in 1898 brought an action to recover possession
of the alienated lands 011 the ground that Shankargiri 'hoJd no
pOY{e,~ to elienate them as they werededieated proper1by.
The defence was.first that the sa,n~d had altered .the character
of the property,' and secondly that the, suit, was barred. The
lower appellate Court found that the lands in suit wer~ private
alienable property' and that consequently the action 'was
barred. The .~rst finding was strongly- challenged. by' .the . ,

. plaintiff's counsel on second appeal. He cont~nded that. as

it was dedicated proper-ty its holders from time to time

U could not allow the Government to treat it as private
prdperty." The, learned judges of the High' Court refrained
frOID 'deciding that point; and confined their attention solely
to the question of limitation. 'I'hey proceeded to deal with
the case, as they expressly sa~y, '( on the hypothesis that
the lands in suit were helel by Shivgiri and Shankargiri as
heads of the math and as trustees therefor." On ~hat hypo-

, , ,', thesis the conclusion at which they arrived was inevitable.

The position of ths head of the 111ath il1 l4elaJtion· to its property
under the Hindu law, custom and practice, was 110t con­
sidered '; . he was simply assumed to be a trustee. The pith
of the judgment consists in the following words: "We have
then here a suit to recover possession of immovable property
conveyed in trust and afterwards purchased from the trustee'
for a "valuable consideration." H Conveyed ill trust" is
hardly the' right expression to apply to gifts of lands or other

pl10perty f(jl~ the general purposes ot· a HlncLu religious or
pious institution. The learned judges relied on the two
decisions of the Allahabad and Calcutta High Courts to which
their Lordships will presently refer. The case, however, was

practically decided on the exposition of the law in the case of

St. lJ1ary 1,1aqdalen, Oa.jorcl v . Attorneu-General. (1) \Vith

(1) (1857) 6 H. L. C. 189.

.!,
r
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respect to i t they say as follows: (( III further support of this
conclusion we would also refer to the already cited case of

JSt. 1J'lary J.11(~g(lC1J6en, OIJJ!orcl VI Att(jrney-Cf~nf}r(l;~ (1), . !Ol;

though it, is a decision on the English statute, still it contains
many points of resemblance to the present, and furnishes
118 with the clearest exposition of the law applicable to cases
of this class. '~1c propose to refer to that case in scree detail"
as it probably is not within the reach of most mofussil Courts
in this Presidency." They set out the provisions. of 88.. ~,.24

~ncl 25 of Will, IV. o. 27 l and then add (. the section (s, 25),

.'it .w~l, be seen, corresponds more or less with our arts. 134
and 144 and s. 10 of the Limitation Act." Speaking with
respect, it seems to their Lordships that the distinction
between a specific trust and a trust for general pious or

religious purposes under the Hindu and Mahommedan law

was overlooked, and the case was decided on analogies drawn
from English law inapplicable in the main to Hindu and
Mahommedan institutions. That case .can hardly be treated
as authority in the decision of the present controversy.

The case of Narayan v. Shri R(~mGhandra (2) only followed

the view expressed in Dattagir1; v. Dctttatraya. (~)' But the
facts, when. examined, ·f.1\6vv ·.aJ marked difference in the legal
position .of the parties in the t\\TO' cases. the· mulgeni lease
under which 'the defendant 'claimed title was granted in 1845,
and the suit to set it aside was .brought somewhere in 1.899.

Repeated attelnpts were made by successive managers of

the temple to obtain enhancement of rent, but the suits
were invariably, withdrawn. There was thus clear acquies­
cence on the part of successive lnanagers in theva.lidity of
"the transaction. The case fell within t.he principle of
Chockalingam Pillai's Case (4), and might, 'well have been
decided without disturbance of Hindu Law or usage.

The second decision relied upon in support of the
re5ponct~nt$'contention is the case of Behari Lall v. M~.lhammad
Mutta,ki (5)~ which related to a Mahornmedan shrine. The

(1) (1857) 6 H. L. C. 189, (3) 1. L. R. 27 B. 363.
(2) (1903) I. 1,.1. R. 27 B. 373. (4) 1. L. R. 19 M. 485.

(5) I. L, R. 20 A. ,,482.
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origin and history of these shrines ordurgahs, as they ar~

called, is described 'compendiously in the judgment in Pir(£n
Bibi v.Abdul Karim. (1): H The sajjadanishin has certain
spiritual functions to perform. He is not only a mutwali,

Q\lt ~I~Q at '~'pirlt\l~l preQeptQr. Ire i~~he CUI@J'tor of' the
durgah where his ancestor is buried, and '~n himis supposed
to continue the spiritual line (silsilla). As is well known,
these durgahs are the tombs of celebrated dervishes, who
in their Iifetime were regarded as saints. Some ofthese men
had established khankahs where they lived and their disciples
congregated. Many of them never rose to the importance

of a khankah, and when ,they died their mausolea became
shrines or~urgahs. These dervishes professed esoteric
doctrines and distinct systems of initiation..... The preceptor
is called the pir, the disciple i the murid. On the death of

the pir 'his successor assumes the privilege of initiating the
disciples into the mysteries of dervishism or sufism. "'This
privilege of initiation, of making murids, of imparting to
them spiritual knowledge, is one of the functions which the
sajjadanishin performs or is supposed to perform. The

endowment is maintained by grants of land to the shrines
by pious Moslems. 'The head of the institution, like that,
of a khankah, is called a sajjadanishin. The governance
(towliat) of the endowment is in his hands; he is a mutawalli,
with the duty of imparting spiritual instruction to those
who seek it. The property of the 'shrine' is wakf :' tied up
in the ownership of God.' '.' The appointment of the sajja­
danishin is regulated by usage and practice. This is referred

to in the same judgment : {( Upon the death of the last
incumbent, generally on the day of 1~rhatl is called the SiUD1

or tej a ceremony (performed 011 the third day after his decease),
the fakirs and murids of. the durgah, assisted by the heads
of neighbouring durgahs, instal a competent person on the
guddi; generally the person O'hOS811 is the SOil of ~he deceased
or SOIT.1c",?ody nominated by him, forhis nomination is supposed
to carry the guarantee. that, the nominee ~110'VS the precepts

which he fg to cemmunieate to I the' 4i8o.ipleH~ . ' In. ',SOlll@

(1)(1891) 1. L. R,. 19 C. 203, 220, 222.

I.;
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instances the nomina.tion takes the 'shape of fa formal instal­
lation by the ~lect/oral body, so to speak, during the lifetix;ne
of the incumbent." . .

The duties in connection with the U shrine," a/part from
giving spiritual instruction, consist in the due observance Qf
the annual ceremonies at the tomb of the Saint, the distribu­
tion of charity at fasts and festivals, the celebration of

the birthday of thy I'~~Qph{/t" wnd the pcrformsnoe of other
rites and ceremonialsprescribed either by the religious law
or by usage and practice. Ordinarily speaking, the sajja­
danishin has a larger righ t in. the. surplus income than a
111 utawa.Ili ; for so long as he does not spend it in wicked living
or in objects wholly alien to .his office, he, like the mahant
of a Hindu math, has full po\ver of disposition over it.

In Beliari La.ll v. J,iuhamn~alcl .Lliuttak·i'(l), .the .plaintiff as
sajjadanishin sued to set aside certain mortgages executed

by his predecessor in office, and dated his cause of action
from, the t.ime he was appointed as sajjadanishin, The
learned judges, on a misconception of the rules of the
Mahommedan law and of the judgment of their Lordships in
Jeuxui Doss Sahoo v, Shai: Kubeeruddeen (2), held that the
sajjadanashin was a « trustee. n One judge held tha.t the
suit was barred either under art. 134 or art. 144; the two

t)t,hers held that art. 1~4 'VflJS applIcable as the mortgages
were 'created by a (: trustee." Their Lordships have to
differ from that conclusion. In their opinion this ease 'vas

not, in view of the considerations set forth above, correctly
d~~c,j.cted: .

.l-\S regards the third case, ..c.71:l1nony /:3i·rl.gh v. Jagabanclk1.t
l~oy (3), the suit was brought by the plaintiff as the shebait
(If a Hindu idol to set aside <:1" d ar-mukarrari pobtah, executed

i:l respect of certain of the dnbottar lands by two htdieg who
acted as sheba.its during his minority. .He alleged that he

became entitled to sue for possession of. the alienated lands
en his a.ppointrnent to the office of shebait by a decree of the
Court. The material defence. was t.hat the claim was barred.

(1) 1. L. R. 20 A. 482. (2) 2 ~Ioo. I. A. 390.
(3) 1. L. Ri. 23 G~'- 536.
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It should be observed that the dar-mukarrari was created in
1857 .and the suit vias ,brough,t' after 1,888. In the judgment

I • I .._

of the High Court the words shebait and trustee are usedas
synonymous and convertible terms '; the expression is. always
U shebait or trustee." 'Probably, the, fact that. the. shebait
has duties and obligations in c~n~~cti'o~ 'with' th~' dedlcatiQ~,'
influenced the employment of the word "jrustee " ill a
general sense. Mr. Mayne uses the expression in the same
general sense to connote the same idea. That the 'learned

judge did not l;\1g~.d ~h~ shebait as a trustee ill the specific
sense may be inferred from his indecisive conclusion as to the

application of art. 134 to the plaintiff's claim. It is quite
clear, however, that the legal position of a shebait is quite
different from that of a trustee to whom specific property is
H conveyed" all a specific trust. In Prosunmo K wmari Deliya
v. Golab Ohand Baboo (1), where the question. for determination

was whether a particular transaction challenged as invalid
had ,'been entered into for Sl10h ne,oeggity ag would make it
binding on the dedication, Sir Montague E ..Smith, in deliver­
ing the judgment of the Board, scrupulously a/voided the
use of the confusing word H trustee." Dealing with the
powers of the shebait, he said as Iollows : "But notwith­
standing that property devoted to religious IJurposes is,
as a rule, inalienable, it is; in their Lordships' opinion,
competent for the shebait of property dedicated to the worship

Dian idol, in the capacity as shebait and manager of the
estate, to incur debts and borrow money for the proper
expenses of keeping up the religious worship, repairing the
temples or other possessions of the idol, defending hostile
Iitigious attacks and other like objeots. The pO·'NeI', however 1

to incur such debts must be measuredby the existing necessity
for incurring them. 'The authority of the shebait of an
idol's estate would appear to be in this respect analogous. to
that of the mal1aser for an infant heir as defined in a judgment

of this Committee delivered by Knight Bruce L.J. · · · ..
It is only in an ideal sense that property can be said to belong
to an idol; the possession and management of it must, in

(1) (1875) L. R. 2 I.· A. 145, 151.
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the nature of things, be entrusted to .somepersones shebait
or manager. It would seem to follow that the person SQ

entrusted must of necessity be empowered to 'do whatever
may 'be required for th~ s~r~J'i¢e of' tIle idol, and lor the beneRli
and preservation of its property, at least to as great a degree
as the manager of an infant heir. If this were not so the
estate of the idol might be destroyed or wasted and its worship

discontinued for want of the necessary funds to preserve and
mainbain them."

The identical question relating to the powers and position
of a shebait was again before the Board in Abhiram Gosuximi:«
Case (1) already referred to. With regard' t~ the '" pow~rs Q~

the sheba.it, their Lordships say as Iollows : a The second

question is whether, this being so, the mahant had power to
gra.rit a. mukarrari pottah of the mauza, It is well settled
law that the power of the mahant to alienate debottarpro...
perty is, like the power of the manager for an infant heir;":

limited to cases of unavoidable necessity: Prosttnno Kumari
Debua v. Golab Chomd, (2) In the case of Konurur Doorqomaih.
Roy v . Ra,m, C1hu'nder Sen (3) a mukarrari pottah of debottar

lands was supported on tho ground that it was granted ill

consideration of money said to be required for the repair
and completion of a temple, lor which 110 other funds could
be obtained. But the general rule is that laid down in the
08Jse of _"NIaharanee Shibessouree Debia v. Mothooranatb
Acharjo (c1.), that apart from such necessity (to create anew

and fixed rent for all time, though adequate at the time, in

lion oJ giyjLng the endowment tha benefit of !11\ ~tligrn~nt~ti6n

of 9,1 va.ria.ble rent from time to time, would be a breach iof

duty : .in -the mahant. 'Th:ere'.is 'no allegation tJha'o there
were any sp~cieJ' circumstances ~f necessity ill: this oase fo
justiiy the grant, of the ·po~t.ah of 1860, which on 'the most
favourable construction enured only. for the lifetime of .the.
grantor, Pranananda, who died ill 1891, or of the pottah of

1896, which, at best" could only 'be deemed operative during

th8 lif~feime of Raghubanand<"1i who dlerlll1 1900. n

INDI.4..l'T APPEALS.

s. C.

1021
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AYYAR.

l I ~ •

(3) (1876) L. R,. 4 I. A. 52.
(4) (18139) 13 1100. 1. A. 270, 275.

(1) L. n, 36'1, A. 148, 165.
(2) L. R. 2 1. A. 145.
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The question came up again for consideration by the Board
in the.case of Pala?~iappa Ghetty v, Dei1)asikanonyPandara'~ (1)
The suit was instituted by the head of a math to recover
possession of certain land which formed part of the endow­
ment of a Rindt, temple attached to the math, and had been

granted by his predecessor to the defendant by a perpetual
rent-free lease in consideration of a small sum of money paid

at the time. The contention in that case was that the
alienation was for the benefit of the institution ; that con­
tention was overruled, and the decision proceeded on the
basis that the shebait was only a manager. Lord Atkinson,
delivering the judgment of the Board, further added: (( Three
authorities have been cited which establish that it is a breach

of duty on the part of a shebait, unless constrained thereto

by unavoidable necessity, to grant a lease in perpetuity of

debottar lands at a fixed rent" however adequate that rent
may be at the time of granting, by reason of the fact that
by this means the debottar estate is deprived of the chance
it would have, if, the rent were variable, of deriving benefit

from the enhancement in value in the future or the lands
leased." In that case the leased lands were situated in the

street of a village; here they are in the town 0:£ Madura.
Reverting then tothe judgment in lvilmony Si1~gh'8 Case (2),

their Lordships think that the .expression c« trustee:" was
loosely and; speaking :with respe~t, wrongly applied to the

shebait in order to bring, the ,case HIlder art. 134. It is 'to
be observed that ji1 none of t~f?, three cas~:s ."v~s,th~.re.any

examinat.ion of-the laws and usagesgoverning the respective
institutions, or of the Madras decisions, in. which the subject
had been elaborately considered.

• II

In the present case the character of the endowment in. ,
relation to the superior .is proved, beyond contradiction. It-
has been found concurrently by both the Courts in India
that the endowment "vas held by the .defendanf No. 26 f01'

the, general purposes 0'( the inst.itutdon. Considerable stress
was 'l~~d 011 behalf of the respondents on the entry in the.
Inam Register ·th~t the dedication V\TaB for DJ specific purpose-

(1) (1917) I;.R.44I.A.l~7,155,156~ (2) 14 L. Eu ~3 C. 53uo
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namely, the wo,ehi:p of ~h(( j~ol. The Inam proceedin6s
did not create any dedication. They were instituted simply
with the object of .investigatdng trtles to. hold lands revenue-
free a~ belonging to valid endowments. The gifts were made
long. before the Inam proceedings by the Hindu kings or
chiefs who then. held the country. The purposes of the
dedication 'I?ust: .therefore, be, gathered from established
usage and practice, and that has been found by the Courts
in. India, Ag~jn)" valuable consideration " formsthe essence

of both s. 10 of the Limitation Act and of art. 134 of Soh. I.

Even, if this were a specific trust,' which it is 110t,' it would
he ridiculous to hold that the rent reserved in the grant to
the second plaintiff was Of valuable consideration."

In. the Courts below the plaintiffs rested their claim mainly,
if not entirely, 011 art. 134. Before the Board 3Jn alternative

argument has been advanced. It is contended tha,t the

second plaintl.i¥ acquired the titl~ he is seel;:itl~ tlJ· ~gtubli~h
hy twelve years' adverse possession under art. 144. That
article declares that for a suit " for possession of immoveable
proper·ty or any 'interest therein not hereby (i.e., by the
schedule) otherwise specially provided for" the period of
limita.tion is twelve years from the date when the possession
of the defendant .became adverse to the .plaintiff. In view
of the argument it is necessary to discover when, according

to th8 plaintiff, his adverse possession beg(ln, Hy was let·
int.o possession by mahant No. 1 under a lease which pur­
ported to be a permanent lease, but which under the law
could endure only for the grantor's lifetime. According to '
the well settled law of Jndiu (apart from the quest.ion of

necessity which does not here a/rise) a mahant is incompetent
to create any interest in respect of the math property to
endure beyond his life. With regard to mahant N<:>. 2, he
\Yf;~r;; vested with a ~po\ver similarly limited. He permitted

t.hc plaintiff to continue in possession and received the rent
during his life. The receipt of rent was with the knowledge
which must be imputed to him that the tenancy created by his

predecessor ended with his predeesssor 's life, and can, there­
Iore, only be properlv referable toa 'new tenancy created by

·1
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himself. It was within his p.ower to continue the tenancy
during his .life, and in these circumstances the proper inference
is that -it was so continued, and consequently the possession

never became adverse until his death.
'I'here is one other point whichdesetves notice. The

administration of the second mahant lasted until 1906. In

1905, however, the .math went under the management of
the Dewan of the Mysore State, under a power of attorney
granted by the rnahant arid his. successor, who ·may <ion­
veniently be designated as mahant No.3. Certain .persons
to whom ithe second plaintiff had sub-leased the lands for

ten. yearB thereupon obtained from the Dewall during thv
currency of their term a lease for seventeen years. It is a
direct lease from the Dewan as holder of a power of attorney"
from mahant No.. 3. The lessees thereunder have been in
possession for some ~years prior to this suit, and the object
of the present action is not to keep the plaintiff ill possession,
but to eject these possessors, who hold under a title proceeding

from the Dewan and mahant No.3, and to upset the act of

administration of mahant No.3, on the ground of rights
acquired adversely to the math by lapse of time during the
incumbency of mahant No.2.

For the foregoing reasons their Lordships are of opinion
that neither art. 134 nor art, 144 applies to this case; that
the plaintiffs have acquired no title under either of those
articles : that the judgment and decree of the High Court
of Madras must therefore be reversed, and the order of the

Sub(jrdin~t~ Judg~ digm.igging th~ suit restored with 009tS

here and of the appellate Court.
Their Lordships will humbly advise His Majesty accordingly.

Solicitors for appellant: T. L. lfilson & Co.
Solicitor for respondents : H. S. L. Polak.
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SfIIROMANI GURDWA'RA PARBAND'~}

.BAR COMMITTEE,·AMRITSAR, AND RESPONl;>f;NT~,

ANOTHER . . . . . . . . .

L imitation-s-Property made waqffor PU.1''POses of mosque-A averse
possession by Sikhs-s-Claim [or declaration of right to worship in­
mosque-s-Ap-plioability ofperiod of limitation-s-Suits agaias! Muslim.
institutions as artificial persons incompetent-Res judicata-s-:
Indian Limitation Act (IX. of I908), s. 28; art. I44-Sikk Curd..
uiaras Act (Punjab Act VIII. 0/ I92~), s. J7'

I t is impossible to read into the modern Limitation Acts any
exception for property made waqf for the purposes of a .mosque,
whether the purpose be merely to provide money, for the upkeep
and conduct of a mosque or to provide a site and building, Where,
therefore, property which had originally' consisted of a mosque
and adjacent land, dedicated in A.D. 1722, lrad been possessed'
by Sikhs adversely to the v/aq f and to all interests thereunder
for more than twelve years, the right of the mutawali to possession
for the purposes of the waqf came to an end under art. I44 of
the ·First Schedule to the Limitation Act, Igo8, and the title
d~riv~d under the dedica.ilon from the settlor or waklf became
extinct under s. 28 of that Act.

Abdur Rahim v. Narayar; Das Aurora (I922) L, R'. 50 1. A. 84,
referred to.

The individual character of the right to go to a. mosque for
worship mattered nothing when, the land was no longer waqf,
and was no ground for holding' that a person born. long after the
property had become irrecoverable could enforce partly or wholly
the ancient dedication. '

Suits cannot competently be brought by or against 'Mu~linl
instrtutions as artificial persons ill the British IudianCourls.

Shankar Das v. Said Ahmad (r884) No. 153 P. R.; f inda
RlU", V. IfU~lJ,iU Bc!'lkJMh (!~r4) N6. 59 P. R.; and Ma,ula n"-ekksh
v . Hafis-ud-dn» A. I. R. (r9z6) Lah. 372, referred to. '

Held, further, that the suit. brought in 1935 .by a number of
persons claiming (inter alia) a declaration that the suit property
was a mosque in which they and all followers of Islam had a
right to worship. and an injunction to restrain any interference.

1~HE MOSQUE KNOWN AS MAS]ID l
SHAHID GANJ AND OTHERS . . . J ApPELLANTS.

"

* Present: 'LORD THANKERTQN) LORD RUSSELL OF KILLOWEN, SIR

GEORGE RANKIN J I...oRD JUSTICE GODOARD, and MR. M, R." ]AYAKAR,

R
\ I i '
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witb their so doing, w~a ~oftelud~d on the. general principle of
res judicata by a decision ina suit brought in, 18055 by a p~rson

claiming as mutawali torecover the property for the purposes
of the waqf.: and also under s. 37 of the Sikh Gurdwaras Act,
1925, by the decision of the Sikh Gurdwaras ,Tribunal rejecting
a petition lion behalf of the Mohammedans " claiming that tbe
land and property were dedicated" for a mosque, and did not
belong to .the Sikh gurdwara, There mere circumstance that
the plaintiffs in the present suit of 1935 had not chosen to seek
recovery of the land in dispute, but asked for relief in the forms
of declaration and injunction, did not avail to enable them to
litigate again the claim made by the, person. as rt1t1ta.,v~li in r855,
and the ground of the decision in that suit did not affect the

. question of res judicata.
Decree of the High Court affirmed:';

..J
f

i
I

,j
I
I-

,~

(, ... ~.~,,'. ApPEAL '(No. 9I of I938) from a decree of the High Court
(January 26, I938) which had affirmed a decree of the' District
Judge, Lahore (May 25,' 1936).

A 'structure which had been built as a mosque in Lahore was

dedicated in A.D. 17~~, hut from about. I76z the building Qn~

adjacent land had 'been in the occupation and possession of
the Sikhs. In' ~849, at the time of "the British' annexation, the
mosque. building and the property which had been dedicated
therewith "were in the possession of certain Sikhs,. Mahants of a .
Sikh shrine (gurdwara), and the mosque building was used by
the custodians of the Sikh institution. In I927, by notification
made pursuant to t~e Sikh Gurdwaras Act (Punjab ~ct VIII.
of :[925),' the old mosque building and land adjacent thereto
were included as belonging to the Sikh gurdwara. Litigation
was brought before the Sikh Gurdwaras Tribunal in I9 28 It on
"behalf of,the Mohammedans," who claimed that the land and
property were-dedicated for a mosque and did not belong to the
gurdwara. . The Tribunal held that the claim failed by reason
of adverse possession and previous decisions, ·and in the result
the property and building .were given into ,the custody' of the
defendants, and on July "7, I935, the building was- suddenly
demolished .by or with the connivance of its Sikh eustedinns
under the influence of communal ill-feeling.

The suit oift of which the present appeal arose was brought
by eighteen plaintiffs, the first being the mosque itself, in the
sense of the site and building, suing by a next friend, and the

'1"."-
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,other plaintiffs, including minors and women, were persons who
claimed that they had' a right to' worship in the mosque. The
su.it was brought against the Shirornani Gurdwara Parbandhak

Committee and th~ CommiHee of Management for the notifi~d
Sikh gurdwaras at Lahore, .who were in possession of the dis­
puted property, and was for (inter alia) a declaration that the
buildingwas a mosque in which ,the plaintiffs and all followers
of Islam had a, right to worship there, and a mandatory
injunction to reconstruct the building. '

The facts appear fully from the judgment of the Judicial

Comrnittee.
The District Judge dismissed the suit} and his decision was

affirmed on appeal to the High Court (Ybung C.J.and Bhid e J. ~

Din Mohammad ]. dissenting).

1940. April 4,5,8anti9. L.P.E. Pugh K.C. andJ.M~ Prittgle
fortheappellanis. ' 'The 'question is': ,Can theappellantsmaintain
a right toworship in a particularmosque and on the site at that
mosque, and in a new mosque on the same site, if they can get it

erected; is that suit hit ,by the .Limitation Act? It is con­
ceded that it cannot be argued that Mahomedan Iaw is entirely
outside the Limitation Act. 'The appellants' case may be put
briefly thus: s. 28 of the Limitation Act has 110 application,
because it 'only relates to a suit for possession ; the appellants'
have not brought a suit for possession, and are not obliged to
do so, and therefore they are not affected by s. 28. Their bare
right of suit as individual Mahornedans continues so long as

the. mosqt+~ is there, and i5 not affected by their disuser or
their fa ther:s or grandfather's disuse; their right is not in­
consistent with the-decision that the mosque novv belongs to
somebody else. It is conceded that if a mosque be pulled down
and a 'secular building erected in its place, that would attract

'-the 'pTcnnsions of adverse possession, A masjid or mosque is a
juristic person owned by no one J perpetual) inalienable,
irrevocably dedicated) and 'has a sanctity and existence which
can never be destroyed, even if it falls into ruins, andis there­

fore not subject to any law of limitation based upon adverse
possession. [Reference was made to Vidya Varutbi Thirtha v.

J. C.
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r, C.", . Balusami Ayyar (I); PramaihaNatb Mullick v. Praityumna
1940' I{U11~ar Mullick (2); and Huktt1n Chand v. Mahara;" Bahadu'J!

M:;;ID Singh. (3)] Kanhaiya Lal v. Hamid Ali (4) makes it clear that
SHAHID there cannot· be res judicata in respect of sacred property

GAN)
MOSQUE unless the juristic person is represented. KU1naravelu Chettiar

SHIR~'MANi VI R"m"~7IJ"mi Ayyar (5) 5hoW5 that unless the procedure Of
;~~:~~~R~~ the Code is followed and the suit' is made a representative
COMMittEE, one it cannot bind anybody but the actual parties. 'The

. :"MRITSAR. orders of the criminal court and the civil court against Nur
Ahmad (who instituted the proceedings of 1855 as mutawali)
in his personal capacity are not governed by the principles
of res j udicata against the appellants, nor is the decision of the
Sikh Gurdwaras Tribunal of any effect against them in a: non-

representative suit. Ofi the question once a mosque always a
mosque, see Court of Wards v. Ilahi Bakhsh (6); Ballabh. Vas
v. Nur Mohammad (7); and Chidambaranatha Thambircln v.
Nallasiua Muaaliar. (8) In the present case, whatever the
right that the Gurdwara may have in the property" it is subject
to the right of people to worship in the mosque, and by

destroying that mosque the Sikhs cannot take away that
, right; , this is not a suit about a right or interest in immovable

property, and therefor~ it does not come within art. I44 of the
Limitation Act.

]. M. Pringle followed, With regard to the question of the
title to the site of what was, until I935, a mosque" it has been
held that where property is waqf circumstances can exist in
which that property ceases to be waqf, but ther~ has been no.
case where that .has been applied to a property that is ear­
marked with the insignia of its dedication. This is property

which -prcolaimsiteelf to be the property of God: 9. mo~qu~

is .a building of a very distinctive character, it is j list like' a
church, the analogy is complete, and this differentiates it from
other cases of waqfs, There is no evidence of exclusion, but

i
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only of mere non-user, and such rnerenon·..user does not carry as J. C.

against the worshippers any loss of t.heir rights. The argument '940

is that the House being God's House preserves God's possession M;;;lo

of the site. [Reference was made to Ameer Ali's Mahommedan SHAHIO
GAN]

Law, znd ed., vol, i., p. 3IO.j With regard to the Sikh MO~QUE

Gurdwaras Act of 1925, it is submitted that s. 30 clearly con- SHIR~MANi

templates the possibility of the institution of a s\litin certQin ~VRf)WARA
I " ~ARBANOUAK

circumstances. In the present case the appellants are not CO"'MITT~iJ

bar i (Ii.) A h ff f h 1" .' AltJJUTSAR.caught by the oar In s. 30 11.. S to tee teet 0 t e itigation
of r855, in order to find that it binds the institution 'it must be
established that Nur Ahmad' was qualified to represent the
waqf ; it has not been. proved that Ee was competent to do ·50.

Ii. U. W1:llink K.C. and Tif1allacht'or the respondents were
not called upon to argue.
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INDIAN APPEALS. 'VOL. LXVII.]

May 2. Th~ judgment of their Lordships was delivered by .
SIR GEORGE. RANKIN. Before 1935 there had stood for many
years to the south of what is now called the Naulakha Bazaar,
in the city of ·Lahore, a structure having three domes and five
arches. which had been built as a mosque (masy'id) and which
retained, notwithstanding considerable disrepair, sufficient of
its original character to suggest, or even to proclaim, its
original purpose, It had a projecting niche (mehrab) in the centre
of the west wall such as is used in mosques ss th~ place from
which the imam leads the prayers, . Its dedication is no longer
in dispute, having beenestablished as of the year A.II. 1I34,
or A.D. 1722, by the production and proof of a deed of d.edication
executed by one Falak Beg Khan. By this deed, Sheikh Din
Mohammad and his descendants were appointed .mutawalis.

The deed speaks of a 'school, a well and an orchard as being
an10ng the appurtenancies of the mosque, and gives the total
area of 'the dedicated property as three l\an'Al~ and fifteen
rnarlas : but it is not now, necessary to ascertain with precision
the limits of the original curtilage.

No less well established than the dedication is the fact that

from about A.D. I762 the building, together with the court­
yard, well and adjacent land, has been in the occupation and
possession of Sikhs. The occupation-of Lahore by the U Bhangi
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J. c. I( Sardars n in 1762 wasthe commencement of Sikh power in

1940 this pari ·of-India.. Sikh.-rule continued under Rarnjit Sipgh,
M:;;lD who in I799 established himself by force of arms as the local.
s~~~~o ruler... +tended only in 1849. ten years after the death of
MosguE Ranjir Bingh, when the .Punjab, as a result of the second .

SHIR~J4AN'1 Sikh war, became part of British India by annexation.' .At-

P
GURDWARA some time during the Sikh domination, land adjacent to the
AR&AN,DHAK. . . . ,

CO~f~~TfBB):' mosque building (hutto the north ofwhat is now theNaulakha
AMRITSAR. B b he si f S~kh~·· ( d' ) d th.azaar) .ecame t .e site 0 ~ 1,. Slln~e gur .~ara , an.. .. e

tomb. of aSikh leader, named Bha.i T9.fU Singh, situated thereon
was held in reverence: The land.i.which in ,I:7Z'2 had been

'dedicated to the purposes of a mosque; carne to be "held and
occupied by the. managers and custodians of the Sikh institu­
tion, and the mosque building was used by them..,Until about
.50 years ago, part of the building was used for the worship of
the Granth Sahib or holy book of the Sikhs. Other partshave
been .used for secular purposes, being 'let ·,out to tenants, or
usedfor ~toring chaff (bhusa) orholding rubbish, J3ya tradition

which cannot be ignored (though their Lordships are thankful­
to be free of any duty to investigate its truth) the land adjacent
to the building was regarded by the Sikhs as a place of martyrs
(shahid ganiL it being' commonly held .among them that
BhaiTaru Singh had on this spot suffered for his 'religion at the:',
hands of Muslim rulers, and that~, many .others, includi~g

women and children, hadbeenexecuted here. Thus communal

feelingshave long been ina state' of tensionas betw~~n Muslims
and 'Sikhs with 'respect to this masjid sbahid ganj. Itshistory

, after ~760 is summarized in the trial judge's finding that ,., this
"mosque has not been used as a place of worship by Muslims'
II since it' came into Sikh possession and control"; in the
Chief Justice's statement that. "there has been a complete
U denial to' the' Muslims of all their right.s"; and in the
language of. Bhide J. that II it is scarcely likely that the,
II Muhammadans would have been allowed-to have access to

CC,t;h.e·bqil<llpg for any p':lrpose whatever -during this period
'~ (1760 to 18S3)." , These findings are. not in any 'way blunted
by the consideration that a pious mutawali might properly
have let 'parts of the waqf property to tenants, appropriating

)'
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the rents to the purposes of the waqf.: The 'possession ·of the
'Sikhs has been hostile not merely to the claim ofother persons 1940

to the office of mutawali of this .mosque, but. hostile .to the M:;IO

vvaqfitsel£ and all interests thereunder.. On the otherhand, it 'SWAUIO'
.GAN]

is true that the building has been frequently ~ and, indeed, has ~1osQoe

been generally referred to as a mosque by those who have 'had SHIR~~A'NI
. .jts-custody, as well as by others,. and tha t it retained to the .P~~:~~~~~AK

end the outwardappearanceof amosque, COl\n.nttEz,
AMRITSA:R.

In r849, at the, ~ime of the British annexation, the, mosque

building and the property which had been dedicated therewith
were in the possession. of. cert~inSikhs, .mahants 0,£ .the
gttrdwara. It is unnec~~sary' to decide', whether they held it .

under a revenue-tree grant made tC?them"by'i:he Sikh authori­
ties, as it is certain that they held it and used it for their own

. purposes, and for the purposes of the gwrdurara as already
described, The facts are made plain by the action. taken to

recover the property for the purposes of Islam soon after Sikh
authority .had given place to British. A criminal case brought
in r8so by one Nur Ahmad 'claiming to. be mutawali, and pro­
ceedings in the Settlement department, brought byihim in
~853J oan1e to notbineJa; 11~ h~<j been 10no' out of possession.
A civil suit with a like object was brought and dismissed in

1'853. On June 25, 1855, yet another suit by Nu.r Ahmad was
brought in the Court of the Deputy Commissioner, Lahore,

. against··the .Sikhs 'in.'.possession iof the' property : it was
dismissed 'by that officer on' November' I4, r855, by the
Commissioner on April 9~ I856 1 'and, on further appeal, by
the Judicial Commissioner Oil June I7" I856. .

In 1925 the Sikh GurdwarasAct (Punjab Act VIII.' of 1925)
was passed for the purpose of ascertaining vlh~t 51kh shrines
were in existence, and what property they owned : and of
vesting the management of such shrines in certain committees
(and other bodies), This step had become' necessary to bring
to an end disturbances which had been caused by disagreement'
between different schools or sects among the Sikhs. On
December 22, 19271 by a Government notification, the old
mosque 'building and land adjacant thereto were: included 'as

belonging to the Sikh gurclwara .rr Shahid Ganj Bhai TArt!
VOL. LXVII. S 6
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J. C."J ": Singh." Seventden cla~m:svl.ete made by varibts.petitioners
1940 to 'have rights therein..··~: One, dated March 8,I92~, was' by

M:;IP M·ahantHarnam Singh. and, others to the effect that the
sg~~~o property belonged to them personally and not to the institu­
~losgl1E tion of v/hifh they were the head, Another, dated March 1Q,

SHlR~MAN1 1928, was by the .Anjuman Islamia of the Punjab if on behalf
GtJaOWARA "of th M' han da 'J·1 ,. '. 'th t . 1 d d iPARBAN1)HAK 0 .. e , .0 aqlme ans, calmIng ... a the an an. property
CO~Ut{iTTBEJ were dedicated for a mosque and did not. belong to the gurd-
AMRITSAR.. B' 1 1 · 'f '1 d b f h S· h Gwara. oth sets of c airnants ai e e ore t e lk Jurdwaras

Tribunal, whichdecidedon January 20} 1930, that the rnahants'
possession had been held on account of the gwrdsuara, and that
the Anjumari's case failed by reason of adverse possession and
'previous decisions. No appeal was brought by the Anjurnan

.. '.. -from the latter decision, but against the .forrner an appeal
brought by the mahants was dismissed by the High Court on

'Qct.ober I9J 1934J IIi the' result the property and building
were given into the custody of the' defendants, and on the
night of July 7, 1935, 'the "building was sUdde~lydem~lished
byor with the. connivance of its Sikh custodians under. the
influence of communal .ill-feeling. Riots .and disorder
ensued, and-much resentment 'was felt and expressed 'by the
Muslims. '

Theplaint in the present suit was filed on October 30} 1935,
in the Courtof theDistrict Judge, Lahore} against the Shiro­
mani Gurdwara Parbandhak .Committee, and the Committee
of Management for the notified Sikh gurdwarasat Lahore-the

. authorities wAO were in possession of the disputed property as
being property belonging to the gurdwarq..

It· contained; no 'claim for, possession of the property, ·or
ejectrnent of the defendants, or thatthe property be handed
over to the hereditary rnutawali. '.'Th~ relief.claimed ';-asa

I • I

. declaration .that the building was. a .rnosque in which the
plaintiffs a:nd all followers .of Islam had a right to, worship',
an ·'injunction restraining: any .i~prQper. use of the building
and any interference with the plaintiffs'iright of worship, and a
mandatory· injunction to reconstruct thebuilding. The learned,
District. Judge dismissed -the 's.uit by decree dated May 25,

!9361 and an appeal to the 'High Court was dismissed on
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.----- .__-~~-c-~,..-..----~::~

January 26, I938, by Young C.J.I,and Bhid,e].., Din Moham~ 1. c.
'mad J. diss.enting.' , 1940

By the Punjab Laws Act, 1872, the Mahornedan law is l\1:;io
made applicable to the religious institutions of the Muslims, S~~AWIO

GAN) .
but only in so far as it has not been modified.by legislation, MOSOl1~

'Thus the Indian Lirnitation Act, I9 08, applies though Iimita- ~HIR~~fA)tI

tion is not an original principle of Mahomedan law. The pQURQWA~A
, , ' " AR~ANt>.HAK

length of time which had elapsed since the property claimed' CO~l.f~!:rSE,

h d 'b 'I l.i M 1', 'I d th I I'd,' 1 '1" ,'" '~'lh ~'\'Mfi·II§a\R.a een 081: 1.0 . us lIDS, an 1: e repeated rat u,re"OI ,~'e ~

attempts previously made' to' recover it for their use and
benefit, were manifest objections to the grant of the, relief
sought. To assist in surmounting these difficultlesrthesuit
was brought by' eighteen.' plaintiffs, 0'£' which 'the' first was
the mosque' itself, suing bya next friend-s-not thewaqf.-or
institution or charity in some abstract sense, but the. rnesque .
in the sense of- the site and building. The-declaration sought

W~S I.! that plaintiff No. I Wc1S~hd is the site of awaqi mosque, /I

the injunction sought was that the defendants t,t .should 'not'
" use' plaintiffN~, I for any purpose whirih'm'aYbe'c6ht·t~ty~
(( to its sanctity;" and the mandatory injunction asked: for
was (I to reconstruct that portion of plaintiff No. I~i.e., the
(I mosque which th'eydemolis~ed." 'The choice of this curious
form of suit was motived apparently, by a notion that- if the
mosque could be made out to be a t « juristic .,person" this

W01Jld.~~s~~t to e~tablish. that ~ mosque remains a mosque
for ever) tha.t limitation cannot be applied to it, that it is
not property but a.~ owner of property. A second', feature.

of. the suit. as .framedis that a number of the plaintiffs were
minors or' women, 'This Was thought. to be of some assistance
to the plaintiffs in meeting objections taken. under the Sikh,
Gurdwaras Act, 192'5, to ,the competence of :.~he suit, but it
was also relied upon before the Board in· argument as

relevant to the general question o,f liInitatio~.

A, third feature of the suit has reference to, the method

of trial, the learned District Judge ha ving b;~;,en persuaded
that the mode by which a British Indian Court ascertains
the Mahomedan law is by taking evidence. The authority
of Sulairnan ]. to the' contr8~ry(A~iz Bane v. Muhammad

"'·"S.'2 "6'

I'"~ ;"'.

"',."",

ev<
""":'

r!!$J¥"
:~~4:

~...,..~..

, /I'~'"
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]. c. Ibrahim H~sain ,(I) was' cited to' him, but he wrongly con-
1940 sidered thats. 49 of the Evidence Act wasapplicable to the

M';:;;!X) ascertainment Of the'l~w.He seems' also to have relied on
SG~~;p the old practice of obtaining the opinions of pandits on

MOSQUE questions. 01 Iiindu law and the reference made thereto in
SHIR~'MA~I CalZect~.r··'(it Madura v. 'Mootioo Ramalinga SatJ~1f,pathy..(2)
l?~~:~~HR~~ No great harm, as it happened, wasdone by the admission
CO-MMITTKE, of this class of evidence, as .the witnesses made reference-to
AMRITSAR. • . • .'. '.. . .

- authoritative texts In a short and sensible manner. 'But it
would not. be tolerable that a Hinduor a Muslim in a British
Indian'! Court should be put to the expense of .proving 1Jy ~{~L:''::.
expert wi tness.es the legal 'principles applicable to 11 is case,

and it would introduce great confusion into the practice of ~)~i
the Courts {f decisio.ns u:pon Hindu or Muslim law were to . '~.,..

depend on the evidence given in a p~~ticular case, the credi- ~
,pilityof the expert witnesses, and so fg,rth. The Muslim %i
'law is not the common law of India: British India h§.S 00 , ,~
common law in the sense of law applicable prima f!9ie tg, " f)f1
everyone, unless l~ be'to the statutor Codes, e. " Contrac r" ,.:J:J

---~ ctJ ran§f~r of fr9~~r~Act :61.t th~ Muslim law \9,un~~i,JM,;;:" 0
.Iegislative ena~tments applied by" British Indian Courts to. .~

certam classes' of rnatters and to cert~lll classes of peoE!e as '! .1
.>-..

part of the lav.r of t.£e la<~~which the Courts adlninister ,a.;s;:"·· ;~lJ
, 'I

being within their ow·n knowledge and' competence.ec.The: ').-'.
systerri of II expert advisers I! (,,!~uftis, maulav·is Of l in~ .~ ''';.)
case of Hindu law I panclits) .had!' its day, but 11as long·'.been. '<.;,J :,0
C1:.b~ndpned, though~he opinions given by such advisers p1ay 5~

~s~ill ~e cit~,d from the re£?rts. Sustom, ill V~E~:,~.:.:!c,~~e '~'T~#

~nerallaw, is matte~. Qf~giQ.~!1_~~l but.E.9!.~¥e law itself. Their -, )....,
Lo[dships desire to adopt the observations of Sulaiman ].;;:'

in the case referred....~ to,~ tr It is the duty of the Coutts .~.'r\'.; !.

U themselves to interpret the law of the land and to apply
"itand not to depe~9 9n, the oPInion of witnesses howsoever
tl learned they' rnay be. It juould be cla.ngerOtlS to delegate.
"their duty to witnesses produced by either party.. Foreign
" law, on .the other'· hand, is "a questio"n o~f fact vlith which

_---.IoL--..-;y",---........-L'._.......ri---,I'-r,.........1.,_.~. '. 1 ,,11._

(I) (I,.gZS) I .. L..R:..47 A, 823J 835" '(3) I. L. R·47 A. 835·
(2) (1868) 12 Moo. ~.' A. 397J 436-439.

260
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(( courts in British India are not l supposed to be conversant, ].c.
~~Opini~Lexp~_?n foreignlaw a;0~re.iQ9wedto 1949

II be admitted. 11 ~!:~IO

It has been made clear by learned counsel for ·the. -SHAUio!
GANJ

appellants that 'the plaintiffs do not now claim any relief MosQUE! .

extending beyond the actual site of the'mosqne 'building. $JlIR:¥Ali1

. The first question~ asked with r,eferenc"eto this iI1,1;~qv'aJ~le "p~~:~~~"~~
property. is : .. In ... whom wa~·. the title 'a.t the date .Wll~~l the" COM~.I'rrEit, . '

sovereignty of this part of' Indi~ ,passed', :to: the .?r:fti~h '!B, .AJd~"R. .

_ 1849 ? If may have been open to the Britishl'o~th"e~r?un4
of .conquest or otherwise, t_o .annul rights of private propl~rty

at the time of annexation, as,' ind'eed, they did inOu·dh after
18S7. But nothing of the sort·· wasdolleso fat as lega~d~"""~"-'--'-'~' _ ......
the property now in dispute. 'There i~- nothing ·i~ t.he .Punjab ,(b

I~(~ws Actlor In any other Act, authorizing tl;e 'British Indian
C-?urts to uproat titles 9-cquired. prior to' the a~nexatibn by
applying to them a law which did not then obtain as the
law of the land. There is every presumption in favour of .
,the proposi tion tha t a change of sovereignty would not affect
private rights to property (cf: VY~est Rand Cen,.tralG9ld.M1·nin:g
C'o' l Ld, v. The King. (r)__ VV'h,o;. then,iInmecliatel~or to
the. British annexation was th,e· local severeign of,La.hore.?
"vVEat law vIas applicable in that' State to the' presentcase ?
YV110 Vlas recognized by the lo'caf·~ove~elgn or. other authority
~s ownero.fthep~oEerty now in dispute? These rilattMs
do not 'appear to their Lordships· to have received sufficient
~tention in the pi~esent case~ .. -"[he plaintiffs would ·seem to

i have ignored them. "I'l is idle to call upon the· Courts to

\\/ apply Mahornrnedan lE-v/-,-_t?~yents taking place between 1762
~ 3.20 I849~t first establish~!!KJllat this law was at that

J\)\'\ time th~ IIIw~f the land recognized and enforced as such. If
\f-~) it be assumed, for exarnpl_e, that the property in d}spute was.

~Y generallavv> o~by special decree or by revenue-free (1nuan)

~rant; vested .in. ~b-~ Sikhgurdwara according to the law

prevailing under the S,ikl; rulers,. the case made' by the
plaintiffs becomes irrelevant. It is .. not necEl~sary to s~y
whether it has been Sh.O~7P that Ranjit Singh took great

. .' (1) [I 905~ 2:1(. B. ~~~ r.

• r \'~'
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J. c. interest in the gurdwaia ~nd c~ntinued endowments mads
1940 to it by the' 'BhanliSar~ars, as was held by Hilton J.

MASJ10 (January 20,1930 ) presiding over the Sikh Gurdwaras Tribunal.
SHAHID Nor, is it necessary that it should now be decided whether
,GAN.J

,MOSQUE the Sikh mahants held this' property for the Sikh 'gUr clW41'4

, 'S~II'R~MAN'l under ~. muafi grant from the Sikh rulers, ' It was for the

p~~:~:oi~AAK £~~r.;.!iffs !o~~.t~blis~_.!h.e·true positionas~tlledate Q-f
COMMITfU, annexation. Since the Sikh mahants had held possession for
AMI{::~AR. avery long timeJ"mct~r the Sikh State there is a heavy burden

G.. 'Q. ?n.' the plaintiffs. to . displace the presumption .that the'
~ mahants' possession was in accordance with the law of the

time and place. ' Tb..eIe' is an obvious 'a ck of.re~l~ .any
statement of the legal' position \vhich would, a~~stlIning
that .,from 1760 down· to 1935 the ownershi.p of ·this ~rty

~ W;s governed by 'the Mahommedanlaw as modifie·d b the
IndIan imItation Act), I908.

Ihet111~~ of limitation which apply to a suit are therues
.in force at the date.of institution of the suit, limitation being
a ~atter of procedure. It cannot be doubted that the Indian
Limitation Act of 1908 applies to itnrrioyable~ made .waqf,
notwithstanding that the ownership in s~ch property is, said
in accordance with the doctrine of the two disciple?' to be, in
God'.' ThusIn 'Abclur·Rahim v.Narayan, Das Aurora (r) it
'was expressly stated by LordSumner.delivering the judgment

of the Bq~fd (2), ~ I( The property, 'In respect of which a wakf
(lis created by the. settlor, is 'not merely charged.with'such
It several trusts as he may 'declarerwhile 'remaining his property

, "and in his hands. . It is in very deed '<God;s acre," and this
, t,is the basis of the settled rule that such property" as ,is held
"hi wakf is inalienable, except for the purposes 'of the wakf.'

Yet in that very caseit "vas taken as plain that if art. 134
of the 'Limitation Act did not apply to a' waqf the claim to
recover possession of' waqf property was governed either by

!
art. I42 or, art. 144~ The rule of H~nafi. law -that waqf

pr?pe.rt.y i~. :aken,to have. ceased to be h~ld .i~.hu~an owner­
ship 15 applied to all such property" even "If, the waqf be a',

, waqj-alal-aulad or waqf for the benefit of descendants. '

(I) (1922) L. R; 50 I, »; 84. (2) Ibid. go.

3'l
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www.vadaprativada.in

www.vadaprativada.in



VOL. 'LXVII.] INDIAN APPEALS.

The result of the rule, is not that the property cannot
in any circumstances be alienated, but that it can only be
alienated iQf proper purposes and; save as provided by the
terms of the endowment, with the leave of the Court. Insome
circumstances it can even be taken in execution. In, the,
particular case of a. mosque, like that of a graveyard, the

waqf property is intended to be used in specie for a' certain
purpose-e-not to be let or cultivated so that the income
may be applied to· the purposes of the. waqf. This and other
facts' ~';lke' ~om,e' case. ,for. a contention that such property
cannot be 'alienated on any conditions,' or with, any sanction,

though their Lordships are by no means sa tisfied to affirm so

wide a proposition. But the Limitation ,Act is. not dealing
with the competence of alienations at Mahomedan law. '-It
provides a rule of procedure whereby British Indian Courts

do not enf?fCe rights after a certain time,'with the result
that certain rights come to an end. It is impossible to read
into the modern Limitation Acts any exception for property

made waqf for the purposes of a mosque, whether the'

.purpose be merely to provide money for the upkeep and
conduct of a mosque or to provide a site and building for
the purpose, While their I..ordships have, every sympathy
with a religious sentiment which would ascribe sanctity and

inviolability to a place of worship, they cannot under the
Limitation Act accept the contentions that such a building
cannot be possessed .adversely to the waqf, or that it is not
so possessed. so long as it is referred to as It mosque," or
unless the buildinQ' is razed 'to the Braund or loses the

appearance which reveals its original purpose.
The argument that the land and, buildings of a mosque ate

not property at all because they are a U juristic person;"
involves a~ number of misconceptions. It is wholly inconsistent
with many decisions whereby a worshipper, or the rnutawali,
has been permitted to maintain' a suit to recover the land and
buildings for the purposes of the waqf by ejectment of a

trespasser. Such suits had previously been entlirtained by
Indian Coutts in the case of this very, building: jhe .learned

District Judge) in the course of h.is able and careful judgment,

. •,1:',,1

'NA'Ii ,.4W

J. ,C.

1940
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Jj c. noted' that the defendants were not pressing any objection to
1940 'the constitutionQf 'the suit on the ground' that the' 'mosque

. '-t,-' .

MASJIO could not sue by anext friend. He went on to say: fl It is
SG~~~o "proved beyond doubt that mosques can and do hold property:
MOSQUE {( There IS, ample authority for the proposition that a Hindu

SHIR~MANI "idol is a juristic person, and it seems proper to hold that on
GUROWA'RA It th · . 1 .. tit t' 1 Id l...

'PARBANOHAJ\' " e same pnnclp e a mosque as an Ins I 1..1 Ion S lOU ,ve C9n-
COMMITTEE, "sidered as a juristic person. I t was actually so held in linda
AMRJTSAR. '

"Ram v, Husain Bakhsb (r) and later in Maule Buhhsh. v,

"Hafiz-ud-Din. (2)"
That there should be any supposed analogy between the

position in law of a building dedicated as a place of prayer for
Muslims and the individual deities of the Hindu religion- is a 'W

. ,.' matter of some surprise to ·their Lordships. The question
whether a British Indian Court will recognize a mosque as
having a locus standi in judicio is a question of procedure. In

'British India the Courts do not follow the Mahomedan law in
matters of procedure (cf. Jafri Begam v. Amir M'uhammad
Khan (3) per Mahmood J.) any more than they applY',the
Ma:p.9m~ctan cnminal law or the ancient Mahomedill rulss of
evidence. At the same time, the procedure of the Courts in
applying Hindu or Mahornedan law has to be appropriate to
the laws which they apply. Thus the procedure in India takes

account, necessarily, of the polytheistic and other features
of the Hindu religion, and recognizes certain doctrines of
Hindu law as essential thereto, e.g., that an idol may be
the owner of property. The procedure of our Courts allows

: for a suit in the 119tn1e of an idol or deity, though the right of

suit is really in th~ ~~bd-it (Jagadindra Naih.Roy v. Reman~a

'Kurnari Debi.(4) Very considerable difficulties attend these
doctrines-s-in particular as regards the distinction I if any,
proper to be made between the deity 'and the image
(cf. Bhupati Nau. Smrititirtha v.Ram Lal Mnitra (5);
Gopalchandra 'Sarkar. Sastri's Hindu Law, 7th ed., pp. 865
et seq.). But there has never been any doubt that the property

(r) (1914) No. 59 P. R. (4) (1904) L. R. 31 I. A. 203.
(2) ,AIL R. (1926) Lah. 372. (5) (I910) 1. L. R. 37 C. 128,

(3) (r885) 1. L. R. ? A. g~2, !)~.

841- 842 .
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j .. c. worshippers stand or fall with the. waqf ~ha,r.actet···t?f the'
1940 property, and do not continue apart from their tigh'tfQ have

M'~ID the property recovered for the waqf and applied. to ''its
S~~~D purposes. As the law stands) notice of the rights of individual

MOSQUE beneficiaries. does not modify the effect under the Limitation
SHIR~MANI Act of possession adverse to 'the· waqf.· 'Wyrft' thy !~W Qther­
pq~:~~~IlAAK wise the effect of limitation upon charitable endowme...s
COMMITTEE, would be either negligible or absurd. The plaintiffs may(.'>}~;:~i
AMRITSAR. ' )

they choose, refrain from asking that the land be recovered
, for the waqf, but they do not alter the character 'Qf their
light by deserting theIogic of their case.

It remains. to say that, in the opinion of their Lordships,
the present suit is concluded, on the general principle of res

judicata, by the decision in the suit of 1855, and also under
·s. 37 of the Sikh Gurdwaras Act, ~9251 by the 'de~ision of ,the
Tribunal (Ja~uarj1 20, 1930) rejecting .·the petition of the
AnjumanIslarnia. 'The rnere circumstance that the plaintiffs
havechosen not 'to' seek recovery of the land in dispute, but
ask forrelief in the ·forms of declar,ati~n and injunction does
not avail to enable them to litigate again the claim made by
Nur Ahmad as mutawali to recover. the pr~petty for the
purposes of the ¥laqf. The ground of the decision 'of l855 do~~s)

not aff~Gt the question of res judicata.' '.
Sect, 37 of the Act of 1925 is as follows : II, Except as

t( provided in this Act no court shall pass any order or grant
(( any decree or execute wholly or :partly, any order or decree,
It if the effect of such order, decree or execution would be incon­
if sistent with any decision of a tribunal, or any order passed

(( on appeal therefrom, under the provisions of this Part."
It is sufficiently plain that if the present suit were. to

succeed the effect of the. decree would necegs~rily b·einconsisten·t
with the decision of the Tribunal rejecting ,the petition of .the
Anjuman Islarnia. Unless, therefore, the case can be 'brou'ght
within the opening words of s. 37-;-u except as provided in
U this Act "--that section is fatal to the claim. Their Lordships'
are of opinion that the words of exception have no reference
to the provisions 'of,cl. (ii.) of s. 30, which states the circum... ·
stances under which a .suit shall be tried notwithstanding that

268
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the claim was not 'put forward before the Tribunal. Sect. 37 J. c.
assumes that a civilcourt hasbefore it a' competent suit.' in '1949
which one party or another would, but for the section, be M';'U;l

. 'entitled to a certain order or decree, and it provides that SHAHIO
VAN]

.such orderor decree shall riot be made if the effect of it would MOSQUE
'U.be inconsistent with any decision of a Tribunal. The. words SfllRQMANl

of exception with which s. 37 open? aredoubtless accounted P~~:~~HRAAK
for by the provisions of s. 34 authorizing appeals to 'the High COMMITTIU~J

AMRITSAR.

(;OlJrt., ,

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed. The appellants will pay the
respondents' costs.

II
If

, VOL. LXVII.] INDIAN APPEALS.

((5l
~6P;

Solicitors for appellants: Peake & Co.
. Solicitors for respondents: Charles Russell & Co.
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INDIAN APPE~\.LS.

J. c- ABUI; FATA. ~{.A.HOMED ISHAK AND}" "
1894: OTHERS. PLA.INTIFF5 ;'

~~~ 27; A.ND
Dec. 10. \

RUSSOMOY D~UR OHOWDHRY: AND }'
QrraERS . . . . , Ct • • DEF~N:OANTS,

ON APPEAL FRO}! 'rHE BIGH COURT IN 1?:a1NGAL,

Mahomedan ·Law- Wakj-Perpetual Family S~ttZement-l11usor'YGift to th.e

Poor.

Held, that under Mahomedanlaw a perpetual family settlement expressly
made as wakf is not legal merely because there is an ultimate but illusory
gift to the poor. .

Meer ]{alwmed Israil Ehas: Y. Sashti Ohurn Ghose (1) and Bi'kani.11fb(1,
v, Bhuk Lal Poddar (2) overruled. .

ApPEAL from a decree of the High Oourt (Feb. 24, 1891);
reversing a decree of the Subordinate Judge of Sylhet (April 18,
1889), and dismissin~ the Appellants' suit with costs.

The facts of the case and the deed of wakfnama are sufficieritly
set forth in their Lordships' judgment.

The Subordinate Judge held, in reference to the deed and its
construction, as follows :--

(1.) That it had been satisfactorily proved that the first and
second Respondents were brothers, and were joint owners, and
were in possession of almost all the properties in the Ist, 2nd,
and Brd Schedules In equal shares, That, while se owning and
possessing the said property, they had made their" shares and
interests" therein wakf, and bad relinquished their rights
thereto under the registered wakfnama of the 21st of December,
1868.

"(2;) That they had appointed 'themselves mutwalis, and had
taken possession of the properties and of ·the documents of title

• Present' :-LORD WATSON, LORD HOBROUSE, LORD S:a:AND,.and Sra RIOHABD

Cl}UCII. --.--.. -.---'--------

.,.,
ft-."
I)

•.',e'.,8

(1) Ind. 1. R. 19 Calc, ~1~.'· '

••,e
•
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relating thereto, and had jointly administered the' appropriated
properties by receiving the profits' thereof, "and by making
charity, end by establishing: a madrassa, and by., giving' allow­
~P9~ to the beneficiaries," and had inserted their names as
mutwalis in the collectionpaperB, and had otherwisagiven
publicity t9 the said' appropriation.

(3.) Tbatthey had, in 'execution, of powers ·given by the
wakfnatna, exehanged' the properties forming part of the ~a.k~
and specified- in Schedule 4 for the properties specified in :
Schedule Q,- .and h,e'heldthat, such exchange was a proper
ti·aus-a,ction,an,d ought not tobe questioned' or set aside.

(4,) Th~t the first Respondent bad, some four to'six yearsafter
execution of the wakfnama, beOOille inYolyed in debt and had
begun to waste the wakf property, and had induced the second.
Respondent to come to a partition with him in respect of part
of the property, and had, in collusion with. certain o~' the other

. Respondents who were well aware of the 'wakf, charged and
alienated the wakf properties and injured the estate, but that at
the time of the execution of the wakf deed there was .in fact no
indeptedness,' or at all events 1).0 such indebtedness as in any way
iuvalidated ior prejudicially affeoted t.1J.e appropriation. -

(5.) That the, first and seCQIJ.d Respondents had, while in, ~ltgy
.circumstances, .made a wakf of their properties for religious and'

. charitable purposes, in goodfaith for the purpose of dedicating
the property to the service of God, so that the profits might be
applied towards the maintenance of themselves and their
descendants from generationto generation, and might ultimately
lI~ appro~riated to the maintenance of the poor' and needy of
Sylhet, and that besides suoh maintellance, religious acts might
be performed, and .that in fact, acts of religious merit and of
charity had been performed with the income' of the said wakf
properties.

(6.) That from the wakfnama it appeared that the appro­
priators had directed the ul timate application of the income of
the properties .to objects not 1iable to become' extinct, that the
appropriation hadibeen -at once completed, that there was nOI '

ptavision in, the deed fox a sale of the property and the expen­
diture of its proceeds on the app~opriatorB' ueoessities,', that

J. O.
1894
~

Aa't1~ FATA.
1\1,A1-Jq¥El>

ISJ.u:
11.

RUSSOMQY

DI:U7~
Qe:ow:o:a:SY; .
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the ultimate object of the wakf was the benefit of the poor aud
needy, that the eppropriation was in perpetuity, and that the
wakifs or appropriators, having executed the deed, a,t once trans­
ferred the properties to themselves as znutwalis, relinquishing
their own personal rights in the same, and that therefore the
wakf was validaccording to Mahomedan law on the authority of
a decision of the High Oourt: Ja,qat?noni Ohowdhrani v. Rom/an'i
JJiQC~ (1).

He accordingly directed that the wakf should be declared a
good and valid wakf, that the first Respondent should be removed
from his office of mutwali for breach of trust, that the second
Respondent should be appointed sole mutwali, and that, all the
wakf property should be made over to him as such mutwali.

As to the specific properties, he held that the property in

Schedules 1, 2, and 3 were all wakf properties, except a portion

which ~~~j'Q~~~ ,P,urQhI1B~d after the wakf deed with moneys not
, belonging to' the 'wakf; and a further portion which the firstand

second Respondents. bad inberited iefter . the wakf ; and he
directed that possession of all the .wakf .properties should be
made over to or confirmed to the second Respondent as s~le

mutwali, allmortgages, transfers, leases, or sales. in execution or

attachments of the properties declared to be wakf being declared

void and of no effect, and being set aside.

Ihe High Oourt (Tottenha?n snd l'¥~velyan JJ.) reversed this

decision, balding that the deed in question could .not be
sustained as a valid wakfnama, but was only a pretended dedi­
cation of the property> the real object of the persons executing

the same being to enable them to secure the property dealt with
thereby for their own use, and to protect it for ever from their
own creditors and from the creditors of their descendants; andto
enable them to repudiate alienations in respect of which they

had reeeived full consideration.

'I'hey based their judgment upon the authority of Sheil:
Mahomed Ahsanulla Ohowdhry v, A?1u~r Ohand K'~~nd'u (2); upon
Abdool Ganne Kasa?n H1J.;ssen Miya Bahimaiula (:3), which was
followed in ·],lahorned Ifarnidulla Khan v, Lotful Huq (4) and

J. O.

AnUL F-A/l'A
~lAUOA1ED

ISHAK
'I).

Rnssoxor
D.aUR

C13QWI:HiRY.

78

(1) Ind. L. R. 10 Calc. 533..- .
(2) Law Rep. 17 Ind. Ap, 28.

(3) 10 Bomb. 1-I. 0, 7.
(4) Ind. L ..R. 6 Calc. 74.4.
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Fatima Bibiv. Ariff Ismaih'i Eham (1); and upon a decision by
the Maa1-as High Oourt in Poiln: Kuui:», Avathala Kutti (2);

and concluded :-
"We have the authority of the Privy Council in 4hsanulla

Oh.o,wdlvry v. Amar Ghand Kund~* (3) for refusing to recognise
f;LS a valid deed of wakf an instrument which uses a particular

form of words as aveil to cover arrangements for the aggrandize­
ment of' the family and to make their property inalienable.

" Precisely suchviu .our judgment, is the deed before us; and
~otwi~b~t~uctiijg tb~ f~c,t tl4~t, fQI ~ f~w ye~I~ ~ft~1: i tij ~~eCij·

tion, the owners of the property dealt ,with it nominally as
mutwalis, it is certain that they never really intended to give
up their proprietary right in it; and before very long they
abandoned eventhe semblance of mere trusteeship. We cannot

believe that the authors ofMahomedan law intended that, under
cover of a pretended dedication to Almighty God, owners of
property should be enabled to secure it for their' own use, protect
it ;'for ever' for their own and their descendants' creditors, and

repudiate alienations in, respect of which they have received
full consideration.a

Branson, for the Appellants, contended that, the case in
Law Rep. 17 Ind. Ap. 28, did not support the judgment of the
'High Oourt. In that case the Judicial Committee expressly

stated that they were not called on by the facts "to decide
whether a gift of property to c~~rit~Qle uses, wl1iclJ. ie only to
take effect after the failure of all-the grantors' descendants, is
an illusory gift-a point Oll whichthere have been conflicting
decisions .in Indio:" , They also state that ,~ they have not been
referred to nor can they find any authority shewing ,~hat accord­

ing to Mahomedan 'law a' gift, is.' good as wakf .unless' there is

a substantial dedication of the property to charitable, uses at .

some period of time or other." In that' case' there was 'no
ultimate gift to the poor as. here. So, also, in the later case of

Abd1.il.q.ajur v.N~za'1!~ud~·n (4), there was no ultimate gift to the
poor: Reference was made to the Eedaya, vol, ii., bk. xv., On

(1) 9 O. L. R. 66. (3) Law Rep. 6.7 'Ind. Ap. 28.
(2) Ind. L. R. 13 Madras, 66. (4) Law Rep. 19 Ind. Ap. 170.

J. O.
1894
~

A1.3'O'L FATA
MA'SOld:ED'
IS~A!t

'V.
Rl1SSP?d:OY ,
"J;)~UB

CaOWDURY.
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Wakf, P: 334; Baillie's Mahomedan Law, 2nd ed., bk~ ix., p. '557,
et seq,

Again, the case ill 10 Bomb, H. O. 7, has been expresaly .
dissented from in two 'later cases decided by the same Court, I

namely, Fatma Bibi v, Advooate-'General 0/ Bombav (1), and
Am,r,t~tlal Kalidae v, Sha,tlt; Hussein (2); and is opposed to the
authority of Doe v.,A.bdollah Barber (3), decided by the' S\1pre'W!3 .
Court of Calcutta:

Further, the case in Ind. L. R.'13 Madras, 66, is dist,inguish'able
as being that ofau attempt to create an impossibility, namely, ,ar
conditional wakf, for it is provided by the deed in question in
that case, that if any 'child or children of the appropriator

attained m~jQ.it'Y t~e' property W"~ to be tbeira, ~nd W~B only to
be considered wakf if none of the appropriator's children attained
majority. Under the Mahomedan law an appropriation of pro..

petty, as in this case, to charitable uses, with a direction that the
objects of such charity shall in the first instance be the appro­

priators, their family and descendants, and on their failure the
general body of the poor, is a good and valid appropriation.

The decision in this case, which is reported, in Ind. L. R.

18 Oalo. 388, hals been followed by a Full Bench decision ill
Ind. L, R. 20 Calc, 116, also unfavourable to the Appellant.

It was submitted that the arguments of Ameer Ali J. in that .
case established that such a wakfnama as the present is a good
and valid wakfnamah according to Mahomedan law.

It was contended' that. the expression "charitable purposes ,~

is not used by Mahomedan lawyers in the same restricted sense
in which it is used in English Courts, and that according to
the Fatawa Alamgiri (see Baillie's Digest, 2nd ed. p.5,9'5), a

Maliomedan may make it wakf in favour of himself and his
descendants with an ultimate trust for the poor, or in favour of
the poor reserving the usufruct to himself and his family so
long as they exist. A wakf is simply a permanent benefaction

for the good of God's creatures; 8,0 long as the' dedication
is permanent there is a free choice as to the beneficiaries; the

descendants of the settlor being preferable objects of his bounty
. "

(1) Ind. L. R. 6 Bomb. 42. (2) Ind. L. R. 11 Bomb. 492.
'(3) Fulton, 345.

'80
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VOL. XXII.]

to the general body of the 'POQl\, That was the view of the old
Mahomedan authorities, and it appears to have been acted on in

early cases by the Indian Courts, as .shewn by the cases cited by
Ameer Ali 'J. in Ind. L. R. 20 Calc. 148, et seq. Itwas' contended
that Dot until the Mabomedan law officers 'ceased.. in 1864 to be
consulted by the Law Oourts was the doctrine lalid down th~t 'a
wakf on thsmembsrs of ODS'S. family 'was invalid. ' After'lSei' '_.
the cases were somewhat difficult to reconcile, and qid 'not follow
such a uniform course as would establish the principle contended
for on the other side. It must b~ re~ember.e¢l.·,th~t· there i~,'no' .

trace'of any distinction in Mabomedan law books b~t~~~n a' ,
wakf for one's family and a wakf for any other purpose. In this
ease the wakfnama is only in part for the ,,;akif's' family and

descendants, and such an endowment cannot be held to be invalid
without imposing disabilities upon Mahomedans which would

. conflict with theirreligious customs. Reference was also made to
Mee?· Mahorned Israil Kltan v, Sashti Ohurn Ghose (1);' Jagatmoni
Chowdhro,ni v, Rom;'ani Bibee (2); Luchmiput ~fingh '». A'mir
AZu1n (3); Idahomed. Hamid~~lla I{han v, Lotful Huq (4); Wahid

Ali V. Ash?"~W Hossain (5). Also to ~Niza}'n1~din Gclam v. Abdul
. G~fur (0), and to Phaie SahebBibi v. Damodar Premj (7).. . . . .

-j,i .

(1) Ind. L. H. '18 Calc. 412. ("1:) Ind. L. R. 6 Calc. 744.
(2) Ind. L. R. 10 Calc. 533.' (5) Ind. J...J. R. 8 Calc. 732.
(3) Ind. L. R. 9 Calc. 176. (6) Ind. L. R. 13 Bomb. 264.

(7) In~. ,t. R. 3 BUIUb. 81.

DOY11e, for' the first six Respondents, contended that when the
provisions 'of the wakfnama were examined it .appearedthat there

"was no real intention to benefit the poor. The scheme was one
of perpetual settlement in favour of the descendants of the dedi­
cators in male and female lines. ,The only clause in favour of the
poor was"tbat, 'i,n the absence of any descendants, the; estate

.should be' held "for the benefit of the poor and beggars and
widows and orphans 'of Sylhet." With ,the exceptiouof those

words, there was no reference to them in the deed, nor was any

duty imposed .on present or future mutwalis of' relieving their

necessities. After the execution of the deed, the first and second
Defendants continued to manage their estate just as before. The

'VOL. XXII. G
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first Defendant admitted that be acted all along" in contraven­

tion of the wakf." I!H1 High Oourt rightly hsld that "the deed
was not at any time valid as a religious or charitable appropria­
tion under Mahomedan law, and that it, was not intended bytbe
grantors to be so. It 'was colorable and was executed obviously
to take effect as a family settlement, the object being to "t:Q.~ke

the property of the settlers inalienable for all time, It w~~

contended that the judgment in Sheik ]V[ahomed'Ahsan1IJlla
Chowdhy v. An/,dr Chand K1.mdu (1) was in point and decisive,

and that the question i/J, thi~ oese waB not really, opeubecauss
their Lordships in the case cited did not think it necessary to

decide as to there having been an illusory gift. Reference was
made to Macnaghten's Precedents of Mahomedan Law, p. 69,
c.10.

82

,J. C.

1894

ABUTJ FATA
MAE07l1EP

.ISHAK
''I).

HUSSOMOY

Drmn
(JHOWDHRY.

INJ)I.A.N APPEALS. [~. a, ~

·,e

•
•

,Branson, replied..

1894 The JUdgment of their Lordships was delivered by

Dec. 15. IJORD HOBHOUSE :......--

The object of this suit is to establish as avalid wakfnama a
settlement of property effected by deed. dated the 2lst of Decem..
ber, 1868. The settlers were two brothers called Abd1ir Iialimasi

and Abdool Kadir, Mahcmedan gentlemen belonging to the

Hanifa sect of the Sunnis. The Plaintiffs, now Appellants, are'
..sops, o~ Abitur.Rah.~Cln, '~o whom interests are given by the 5ettle­

ment.: The Defendants, a hundred and ID'Ore, in number, are the
settlors themsel ves, and persons claiming interests in portions of
the settled property by virtue 'of transactions with Ab{lt~r Bah'man
subsequently to the date of the settlement, Some of these

claimants are Respondents to the present appeal.

The Subordinate Judge of Sylhet held that the settlement was
valid as a wakfnama, and gave the Plaintiffs a decree on that
footing. On appeal the High Court took a different view, and

dismissed the suit. The gre(~t mass of the record relates to
subordinate dispu tes -.... what parcels of property fall within the
settlement, and what inferences are to be drawn from the WdY in

(1) LawRep, 17 Ind Ap. 2-8.

"\
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.~

'1,

which the settlors dealt with the property after the settlement.
But, the only question argued here 'has been the nature of the
settlement itself; for in the view taken by their Lordships ttll

others are immateria],

'The settlement begins thus:' " Committing ourselves to the
mercy and kindness of.the Great God, and relying upon the'
bounty of Providence for the perpetuation of the names of our
forefathers a~d for the preservation of our .properties, we ....
have made this permanent wakf according to our Mahomedan
law." Then they describe the property conveyed by them. The
objects are :-

"For the benefit of our child~en, the chiJdren of our children,
and the members and relatives of our family an d their descend­
ants in male and female lines, and, in tbeir absence, for the benefit

of the poor and beggars and widows and orphans of Sylhet, on

valid conditions and true declarations hereinafter set forth below.
vye, two brothers, bave for our lifetime taken upon oursel ves the

'rt?an,ag~~ent and supervision of the same in the capacity of
matwalis, and taken out the wakf ;f>l'operties from our own~J;'~bip

and enjoyment in a private capacity, and we have put them
in our possession and under our control in' our capacity as

matwalis."
Then are stated various incidents and duties attaching to the

office of matwali, amongst which occur the following:-
" In order to maintain the name and prestige of our family,

we', the matwalis, will make reasonable and suitable expenses
according to our means and position in life. vVe will at our

own choice and cl.ia~retion :Ex allowances 1
l

or the support and

maintenance of the persons .intended toLe benefited by this

wakf, who are now Ii ving or who may. be born .afterwards, and

we will pay the same to them every mouth, and, also the
expenses for their festive and ~our~i~lg ceremonies, ·when.
required'. " , : .... '. ...:,

" I~ will be competent for us the matwalis and our successor
matwalisto enhance 'or reduce the allowances of the persons for

Wh099 ben~flt the wak£ is made, who are now living, or who may
hereafter be born,iuconsiderationof course of their position and
circumstances and the state of the income of the wakf properties.

J.O·
1804,1
~"l

~lrQ~ ~'AT~
.l\1A1iOMJt..:Q
I~BAK '

'v.
RUSSQMOY

b~l;JR
CHQW.o5Ry.

I
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J. O. It will be competent for us the present matwalis and the matwalie
. ~8~'1 ',' who~ill. be a.PP,Qinte.d after us, to use' the wakf properties as
AS~4TA security and' to gra',ut 'putni, dur-putui and permanent and tern...
])lI~~o;~F;D pora,ry ijara settlements in respect.of them', and. with the money

R
r- ~· to be'received aG salami for the aforesaid settlementato purchase
US,~()MOY '. ..'

DaUR some other properties, and to exchange any'of the'lauds' of this
CnOWDHBY. kf wi h . h l' d d · 1 d hId ·
, ~l I wa. WIt some at eran 8, an to Inc u e t e a~ ~ ~Q ~cq"lred

by purchase or in exchange in the wakf, and to spend the profit
of the same towards the expenses of the wakf, and to keep the".
surplus profit in stock in the tehbil, and to try always to increase
the wakf properties and the amount in cash. Whatever pro..·
perties may be acquired by us the matwalis and our successor

matwalis after execution of this document, shall be included in
this wakf. We the matwalis and the matwalis who will be

appointed in our place hereafter shall. have no power to make
gift,of any property in favour of relatives or strangers.'

I t is provided that future matwalis shall always he ,chosen
from the male issue, of the settlers, or if th~y fail, from their rela­
tives.Provisions are wade to prevent allY of the persons for
whose benefit the wakf is made from claiming anything as of
right, and from calling for accounts, and from alienating his
interest or subjecting it' to attachment. And towards the end

of the deed its object isaga,in stated :-
'.' The object of this wakf of properties is that the properties

ma'y be protected against all risks, the Dame and the prestige of
the family maintained, and the profits of these properties appro­
priated towards the maintenance of the name and prestige of the

family, the support of the persons for whose benefit the wakf is
made, and religious purposes, &c." ,

Such is the instrument which is propounded as awakfnama.
'I'he matives stated are, regard for the family name, andpreser- .

vation of thQ property in the family. Every gpeoifi~ truQi is f~r I

some member of the family. The family is to be aggrandized by
accuraulations of surpluses, and apparently by absorption into
the settlement of after-acquired properties j and no person is to
have any right of calling the managers 'to account.' These
possessions are to be secured for ever for the enjoyment of the

family, so far as the settlers could accomplish such a result, by

;,.:\..,:
I I,.'

I.~ I,.;;,

{:':'".'l~.,.,;.
'.~' \
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provieions tha.t nobody's share shan be'aHenat,ed;, o.r be a~~a~~~d
,for' bis debts. 'I'here is DO reference to"religion unless it be the
invocation of the Deity to perpetuate the family name and to
preserve their property, and the casual mention of unspecified
religious purposes, &0., at the end of the sentence last quoted.

'I'here is a gift to the poor and to widows and orphans, but they
are to take nothing, Dot even surplus income, until the total
extinction of the blood of the settlors, whether lineal or

collateral.
It seems that in the High Oourt thelearned Advocate-General

contended for the Plaintiffs that a gift to the dODors' descendants

without any mention of the poor might be supported as a wakf';
and even that the Mahomedan law intends that perpetual family

settlements m,~y ·be made in the name of religious trusts. In.
the case of Ahsanulla Cho~udhrJJ Y.' Amarcliamd Kundu (1) this

Board said: "They have not· been referred to, nor can theyfind,

Rny Rut hority Qh~win~ thA.t, MMrdi~~ t6 M~hoJhedan law, a g;ft
is good as a wakf unless there is a substantial dedication of the
property to charitable uses at' some period of time or other."

The' Board proceeded to affirm the decision of the High Oourt
of Calcutta, who held that a small 'part of the property had been
well devoted to charity, but that as to the bulk of it, the' settle-,
ment was, notwithstanding some expressions importing a wakf, ,

in substance nothing but a family settlement in perpetuity, and

as such contrary to Mahomedan law, The prinyipl~ Q~ th~~

. decision bas been quoted and approved in a subsequent case:'
AbdlLd G(1f'U~1 v; Nizamudin (2). 'I'his is a sufficient answer to the:
arguments used in the High Oourt.

'I'heir Lordships, however, cannot now say that they have not
been referred to any authority for the contrary opinion; for

nlr.Branson has cited to them two cases ill which there are very
elaborate judgments delivered in the Calcuita High Oourt by

the leamed Judgo n~r. A~nBBI}A Ali. rrhos~ jud~m~nt~ ~re ill
accordance with the opinion expressed by him in his Taqore

Lectures, and if their Lordships have rjghtly apprehended them,"
, .

they do go the whole length of the Advocate-General's argument.
One is in the case of Meer Maho117ted Isreal Khan, v, Sashti Oh1~r-n

(1) Law Rep. 17 Ind. Ap. at p. 37. (2) Law Rep. 19 Ind. Ap, 170~,

J. O,' ....
]894
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Ghose (1), where there were some immediate gifts to the poor,
and the gift w~s upheld, and DO further appeal was presented.
The other case is that of Bikani Miav. Shuk LaZ Poddar (2),:
where there was no gift to the poor till aft~r thef~ill\te of the
settlor's family. It was heard by a Full, Bench of fi ve Jud gee,
who decided that the deed was invalid, A.meer Ali ,T. disseutiug.

The opinion of that learned Mahomedan lawyer is founded;
as their Lordships understand it, upon texts of au abstr~Qt·

character, and upon precedents very imperfectly stated. ]'Ol

instance, he quotes a precept of the Prophet Maho1net himself, to

the effect that ".A. pious offering to QP~'~ f~w.ily, to provide
against their getting into want, is more pious .than giving alms
to beggars. The most excellent ofsadakah is that which 'a man
bestow's upon his family." And by' way of precedent he refers
to the gift of a house' in walrf or sadakah, 'of which the revenues
we're to be received by the descendants of the donor Arlcan (3),
His other old authorities ate of the some kind,

As regards precedents, their Lordships ought to know a 'great
deal more in 'detail ~bQut t~em before judging whether they
would be applicable. at all; They hear of the bare gift, and its
maintenance, but nothing about the circumstances of the property

-except that in the case cited the house seems to bave been'
regarded with special reverence-or of the family, or of the
donor. As regards precepts which are held up as t~e funda­
mental principles of Mahomedan law, their Lordships are' not
forgetting how far law and religion are mixed up together in the
Mahomedan communities; but they asked during the argument

how it comes about tbs,t by tho general Iaw tlf _~Blttm, at least as
known in. India, simple gifts bya private person to remote unborn

, , I , generat'ionf? of'.'desoendante, successions, that is of inalienable
, life interests, are forbidden; and whether it! is 'to be taken that

the. very same disposition's, which are Illegal when i made by
ordinary word~ ,of gift, become legal if only the settlor says-that
they are made as a wakf, in the name of God} or for the sake of

the poor. To those questions no answer was given or attempted,

~or caa their Lordalnps Bee BJDy. It is trus that tha dnnor'a
(1) Ind. L. R. 19 Calc. 4~ 2. (2) Ind. L. R. 20 Calc. 116.

(~) Ind. L. n ·20 Calc,140.
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absolute interest in the property .ia curtailed and becomes e life J. O.
intere~t; that is to say, the wakfnama makes himtake as mutwali 189~

~

or manager. But he is in that' positiou for life; he I;Uay spend 4.Btf~ FAr;r~

the income at his will, and no one is to call him to accouut, .M.ts~~EJ,J
That amount of change in the position of' the ownership is 'D n.,

- - .laIoseo)JOY
exactly in accordance with a design to create a perpetuity in tb.e.,:O~u~

j' 'I d · d' d :. iLl he i d' I 11 h OIOWJ)}J.UV.tlJIDl Y, 6JD, In 8@ 19 necese~ry lor t e ImIDe late ace0t:o.p is,, - '
ment ofsuch' a design. ,

Among the very elaborate arguments and judgments reported

in Bi7cani lelia's Case (1), some doubts are expressed whether'cases
, : .·.of this kind are governedby Mahomedan law; and it is suggested

" that the decision in Ahsanulla Oho?,Ddhry's Case (2) displaced the
Mahomedan law in favour of English law. Olearly the Maho­
medan law ought to govern a purely Mahomedan disposition 0'£
property. Th~ir Lordships have endeavoured to the best of their

ability to ascertain and apply the Mahomedan law, as known and

,administered in India; but they cannot 'find that it is in accord­
ance with the absolute, and as it seems to them e~travagant,

application of abstract precepts taken from th.e mouth of the
Prophet. Those precepts may be excellent in their proper
application.' 'I'hey may, for aught 'their Lordships know, have
bad their, effect-in m?uldit;l~ the law and practice of wakf, as the,

, learned,Judge says they ~tiY,~, J3tit it-would be doing Wl'ong te
the great lawgiver to ,suppose that he is thereby 'commending
gifts for which the donor' exercises -no self-denial; in which he .
takes back with one hand what he appears to p}~t'awa:y with the .
other ; which are to form the centre of attraction for accumula- .
tiona of income and further accessions of family property; which'
carefully protect so-called managers from being called to account;
which seek to give to the donors and their family the enjoyment,

ofproperty fr8Bi f~'01h all liability to creditors ; and which do not
seek the benefit of others beyond the use of empty words.

Mr. Branson indeed did not contend for such sweeping con­
clusions, though, as in duty bound, he submitted' the arguments
which lead up to them. But he argued that where, as in this
case, there is an ultimate gift for the poor, a perpetual family 1

, settlement expressly made as wakf is legal. He had a right to I

(1) Ind. L. R. 20 Calc. 116. (2) Law Rep. 17 Ind. Ap. 28.

VOL. X,XII.] ,; ~ IND1AN APPEALS.
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'J. o. argue tba~ point as not being covered by the decision in Ahsa-
1581 nulla Oh~wdhrV'8 Case (1). Thi~ Board expressly left it open,'

ABU:FATA because they found that contradictory views had been ta~en in
M.~~~~ED India, and they did not desire to enter into that controversy iJ;1

U~ a case: where the facts did not raise it. The facts of this case do
RrSS01!O"'i

DRlJR raise it.
ClI(1WDB:Rr~ '. Ha:virig 'examinedthe .authorities cited, their Lordships fiod'a,

,grea·t preponderance against the-contentions of the Appellants, ,
Som~ £lr~~borities go so far as to hold that for ~ valid wakf'the
property sh~uld be solely dedicate.d to pious uses. On that
point, however,' this Board in Ahsanulla 'Oho'wdhry'sOase' (1)
adopted the opinion of Kemp J., to the effect-that provisions for
the family out of the grantor's property may be consistent with
the gift of it as wakf. In. favour of the view now urged for the

Appellants there is the judicial opinion of Ameer Ali J. in

Bikoni Mia's Case (2), dissenting from the rest of the Court; ,"a

dictum of Sir Baym9nd We,~t in-the. Bombay High Oourt in the

ease of Faima Bibi v, Advocate-General of Bombay (3), and. a
decision of Farran J. in the same Court in the case of Arnrutlal
Kalidas v, Shaik H1.lJsain (4). The weight of Amee~ Ali, J.'s

opinion on this subordinate point is somewhat lessened by his.
! support of the gift under consideration on the very broad grounds:
which their' Lordships have cousidered to be untenable. "I'he :
dictum of~.Sir B. }fTest is mentioned in Ahsanulla' ,'Ohowdhry'8 .
Case. (1). Farran J. had before him a case very closely re-

sembling the present Que. He desoribed the settlement ~~ " A

perpetuity of the worst and most pernicious kind, and would be
invalid on that ground 'unless it can be supported as. a wakf­

nama" (5); and he thought that the authority of the Hedaya is
against it; but. he adopted the principle stated by Sir R. West,
which he treated as a decision, and he supportedrthe gift on the
strength of the ultimate trust for the poor.

Their Lordships cannot assent to these conclusions. They
make words of mor@ regt1rd ~4an things, and form more than

,: ·substance. In their judgment the Calcutia .High Court have IU'
i '(I) Law Rep. 17 Ind. Ap. 28. (3) Ind. L. R. 6 Bomb. 53.

.(2), Ind. ,L. R,200~lc. 116. (4) Ind.iL. R. 11 Bomb. '49-2.
(p) Ind. L, R. 1,1 Bomb. at p. 4B7.

•
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J. o.
lS~4

this .case rightly decided that there is no substantial, gift to the
poor. A gift may be illusory whether from its small amount or
from its uncertainty and remoteness. If a man were tosettlea AlSV~ FATA

crete of rupe!3s, and provide ten for the poor, that would be at Mts:~~~{)

once recognised as illusory. It is equally ilhisory to make a R-os:~~oY

provision for the poor under which they are not entitled to I)uUR'
CHQWPURY.

receive a- rupee till after the to.talextinction ofa family; possibly
not for hundreds of years; possibly not until the' property had
vanished away under the wasting agencies of litigation or mal-

'feasance or misfortune; certainly not as long as there exists on
the earth ODE? of those objects whom the donors really cared to ;
maintain in a high position. 'I'heir Lordships agree that the
poor have been put into this settlement merely to give it a colour

of piety, and so to legalize arrangements meant toserve for the
aggrandizement of a family.

They will humbly advise Her Majesty to dismiss this appeal
with costs,

Solicitors for Appellants : Pemberton &: Garth.
Solicitors for Respondents: Sanderson, Holland, &- Adkin,
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AND

:I< Present: LORD THANKERTON, SIR JORR WALLIS, and SIR LANCELOT

SANDERSON.

VOL. LX. 2 A

Jains·--I('ights of Vlor$hl~p-Pa'rasnathliill--Works executed by Swetamba:ri.s
-·Suit by Diga.n~bari.s-LimitaHorl,-S'uit jor Deetaration-Oontin~ing"

F/rong-Specific Relief Ac.t (1. oj 1877), s. 56--lndian Limitation Act,
(XI. of 1908)'1 '8. 23; Sch. 1., art. 120.

SIR SETH HUKUlVI CHA}~D AND OTIIERS} A "P'"l.

, • •

' .J:j,.X, PEL:(.JAN"T$;
(PLAINTIFFS)

Parasnath Hill, which is regarded as ~~~rud by both th~ gweb~tUhari

(llnd tlhg Di~A.mbarl sects of the Jain community, is not debattar property
of the Jain deities installed thereon, but the property of the Swetambaria
by purchase in 1918' from the zamindar with whose ancestors it was
permanently settled. The Swetambaris in erecting on the hill buildings
for the accommodation of temple servants and dharmasalas for the l~se

of pilgrims,and in putting sentries and night watchmen thereon, have
not unlawfully interfered with the rights of worship of the Digambaris.
But alterations made by the Swetambaris in the character of the charans
in certain shrines was an interference with those rights. A suit for' a
declaration brought by Digambaris more than six years after the .
alterations was, not barred as to that matter by art, 'l~O of th8 Indi~n '
Li.m.it~tion Act, 1909, because the alterations were a continuing wrong
within s. 23 of that Act; the plaintiffs had not, by acquiescence or
otherwise, disentitled themselves under s. 56 of the .Specific Relief
Act, 1877;' to the relief prayed.

Decree of the High Court varied.

ApPEAL (No. 121 of 1930) from a decree ofthe 'High Court
(August 8

J
, 1,928)., which' roodi,nect' ~ decree of ,the Su.bordinate

Judge' 0'£ 'Ranchi (May 26, 1924)~

The 'appellants, representing the Digambari ~~Qt of the
J~in oOlllillunity, instrtuted a suit against, the respondents,
representing the 'Swetambari sect of ,that' community,
alleging that various acts done or threatened to be done by
the Swetambaris on Parasnatli Hill were an unlawful
interference with the rights of worship of the Digambaris.

:MjiII~t\RAJ BAHADUR SINGH

OTHERS, (I>~FBNDANT9)
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1933. March 10, 13, 14. De G-ruyther so, Hyarn and
Chcmvpat Rai Jain for the appellants.

Dunne X.O. and Wallach for the respondents.
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INDtAN APPEAL·S.

The trial judge made certain declarations and granted
injunctions prayed for; ~l,pon appeal the High Court (Ross
and Wort JJ.) set aside certain of the declarations, and.
corresponding injunctions, but otherwise affirmed the
judgment.

The facts of the case, and the grounds of the judgments
in the HighCourt appear from the judgment of the Judicial
Committee.

May 12. The judgment of their Lordships was delivered by

SIR JOBN WAJ~LI8. This case is the result of further
disputes between yhe two sects of Jain as to their rights of

worship on Parasnath Hill. AB so much,turns on the beliefs
.I10W entertained by the wh~le Jain community with reference
to the sacred character ofthis hill, their Lordships will begin
by oiting the opening paragraphs of tire judgment delivered
by Lord Phillimore "a few years .~go in .L11a~ar,a)', 'B,a,haflu7'
Si'ngh v . HukU111, Ohand (1),' in which, this' subject is, most
felicitously dealt with.

,( The Jains recognize 24 highly saintly personages-e-men

who have.attaIned salvation or hir,,~nt1, who ~re 0l111gd

tirthankars (finders of the ford, across the river of death).
These four and twenty are counted in many respects as
higher than the gods or some of the gods in the Hindu
pantheon. Twenty of them are believed to have attained
nirvana in the present cycle of the world's .history upon the
Ifill Parasnath in the district of Hazaribagh in Bengal, with
the result that the hill is held in reverence by J ains. The hill

itself has some remarkable n~tu~~l featuree, a?d rises into
several peaks. Twenty spots apparently marked out by
natural features, are believed to be places from which the
20 tirthankars quitted earth; and at each of these spots, a
footprint of the saint is worshipped, There is a small

(1) (1925) 24 All. L. J. 100 (P. C.).

314
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enclosure covered with a cupola, which at the present moment
is made of white marble. These spots have 'been set apart

from remote antiquity. The fQlJJ; ;r;~nl~ining ti;rth~ril\6JrB

quitted earth in other parts of India. In respect of them
conventional spots h8/V'8 been since the year 1868 set apart

. '.and treated in a similar way. Upon the hill there are also
a shrine to a lesser saint called Gautama Swami, an important
temple in one of the highest parts of the mountain called'
J almandil, certain platforms set apart for religious contem­
plation, and two dharrnasalas or rest-houses lor pilgrims,

The hill. is much frequented by pilgrims, who take the ~4 shrines
or toriks in regular order, worshipping at each. According to
the tenets of the Digambara, this worship must be performed
fasting, and the whole hill is so sacred that from the moment'
they set foot on it, they must abstain from any office of nature,

, ". '." -;' ",...'

even spltt~ng.' . ' .' . '. ,. ,
These ~ractices ,are observed ?n their pilgr~mage~ by the

S\~/etamharis as well.ibut the Digambaris in the present case
go much further and take up' the position that- an}' course

of action inconsistent with their due observance, such as the
regular and continuous employment of human beings on the
hill or the building thereon of dwellings for them, necessarily
involves a, sacrilegious pollution and desecration of 'the sacred'
hill. which they have a right to ~estrain.These are matters
for the Jains themselves, and the Civil Courts are only.
concerned with them in so far a,s they are relevant to questions
of civil right such as an alleged interference withthe plaintiffs'

rights of worship on the hill, and in that ca,Sfj th~ i~~u~ mu~t

be: not whether the acts complained of are in accordance
with orthodoxy or with previous practice, but whether they
do in fact interfere with the plaintiffs' rights of worship.

In 1018 the Swetambaris, who have all along been in
management of the shrines, acquired by purchase. the
proprietary rights of the Raja of Palgunj in .the hill, and in
1920, not long before the institution of the preserit suit, they
availed themselves of the sreat~r freedom of action so acquired

by posting sentries and night watchmen on the top of the
hill and by beginning to erect dwellings there for them and
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for the pujaris and other temple servants in daily employment
on ,'the hill, and also dharmasalas or rest-houses £orthe
accommodation of the pilgrims. They also proposed to erect
a gate at the top of the winding pilgrim way which; starting
rrOID the village of Madhuban at the ;f99~ of tlle/l,liU1 provides
a six mile ascent to the hill top. This gate the Digambaris
.alleged was intended to obstruct the Digambaris'<accessto
the hill. These are some of the, acts complained of hi the
present suit, which is a representative one instituted on
behalf of the Digambaris against the Swetambaris pursuant
to Order 1., r. 8, of the Code of Civil Procedure, and their
Lordships will dispose of them in the first' instance.

In paras. 5 and 9 ·of the plaint the plaintiffs alleged that

the enilre Bill and eve~y ~ton~ of it is held sacred and is an
object of. adoration and worship for both sects of the

Jain community, .and that on account of .its special

sanctity no' building for' human habitation can be erected
on it, 'and, "the very idea of such a thing is considered
.sacrilegioue.

The fil'st defendant, in para. 10 of his written statement;
ilia not admit that the Digambaris regarded every part a~d

parcel of the hill·· as 'sacred, and denIed that they had a~y •
rights 'in the hill, except as thereinafter stated. The ideas of
sanct.ity conyeyed In the plaInt were highly exaggerated, and
the Jain tenets 'were not opposed to buildings for human
habitation on the hill, nor were they regarded as sacrilegious,

, provided that they were not unconnected with religious
purposes. The Subordinate Judge at Ranchi, to ·which
Court the case had been Lransferred from Hazaribagh, acting

mainly on the lar~~ b(')dy of urttl evidsnoe as to the sanctity
attached by J ains "to the hil( held that it was the endowed
or debattar property of the Jain deities ther~on, and that the
pj:amtlff Dlgambarls· were entItled to see that tile hIlI-their
most sacred tirth-was k~pt immaculate and· not defiled or

desecrated; and he accordingly granted an Injunction, with
corresponding declarations, restraining the defendants from'

, posting sentries and night watchmen on the hill or proceeding

with the }.j\li'l~ng 9£ the proposed dwellings and dharmasalas,
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INDIAN APPEALS. ~17

and also from erecting the gate which he found was intended
to obstruct the Digambaris' access to tJhe hill.

On appeal to the High Court, both the learned judges,
in separate but concurring judgments, reversed tbis p~rb of
the lower. Court's decree, holding that the bill was not the
debattar property of the Jain deities thereon, but was the
property of the Raja of Palgunj ,whose title, it is now finally

gettl8d by the recent decision of this Board, passed to the
Swetambaris by the sale deed of March 9,.1918. Theyfurther
held ·that the acts complained of. were not shown to have
interfered with the Digambaris' rights of worship of the

twenty..one ancient shrines a's confirmed to them by the juclg­
nienf of the Board delivered by Lord Phillimofe in the case
already mentioned, and that the proposed gate was not
shown to be intended to obstruct their access to the hill.

AB regards the question of the hill bsing dsbattar property,
as pointed out in the High Court judgments, it cannot be
said that this issue was very clearly raised. in the pleadings,
but it has' been dealt with by both the lower Courts on all
available evidence, and, in their Lordships' opinion, it is
desirable that it should now be finally decided, so as not to
give' oooasion for further litigation between the two sects.
Their Lordships will therefore proceed to consider it.

The .Iain shrines on Parasnath Hill are undoubtedly of

great antiquity, but very little is known of their past history
01' as to the time when the Il0W prevailing views as to the
sanctity of the whole hill first obtained acoeptance. The
early work referred to in the argument for the appellants
merely extols the superior efficiency of the abishekam or
ablution ceremony when performed at the shrines as compared
wit.h t.he same ceremony when performed in ordinary temples.
From the ·16th to the 18th century, the Jagat Seths, a wealthy
and po\verful family of bankers at Murshidabad, who
belonged to the Swetambari sect, appear to have: maintained
the 'shrines, but on the cession to the East India Company in
1765 they removed to Calcutta.

At the decennial settlement in 1790, and afterwards at the
permanent settlement, the hill was included in the zamindari
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'0£ the Raja of Palgunj, which raises a legal presumption tb&t
,it \~~~~ hl~ }>ro:p~!ltj~. Duril'ig th~ gr8tttell 1J~rt of la~t century,
the Raja of Palgunj, .failing anyone better qualified, bore the

expenses of the shrines, and recouped himself by taking a'
share of.the pilgrims' offerings.

The hill itself is twenty-five square miles in extent, and rises
to a height of nearly 4500 feet at top of the highest peak,
According to the report of Lieut. Beadle, who visited it in
1846, it was covered, except, at the veryfop, by forest trees
arid by dense jungle infested by' wild beasts and was

uninhabited. by main, the. few Santhal hamlets on the lower
ranges being' apparently .overlooked. Since the coming of

the British Raj, he said tl~e number of pilgrims' ba:d. been
increasing annually. They were mostly ot a wealthier class
as compared with the Hindu pilgrims to Jagannath, but
owing to the construction of the Grand .Trunk Road, which

passes underneath the hill at a distance of 200 miles from
Calcutta, he thought it bade fair to become a very popular
shrine. The advent of the railway, and the construction of
sixteen miles of metalled road from the nearest railway
station to Madhuban, now make access easy, and pilgrims
visit the hill in thousands' every year. 'Otherwise the,
conci.itionsare not much altered. In 1861, a military

sanatorium was opened near the top of the hill, not far from
.some of the shrines, on a site acquired from the Raja; but
was discontinued four. years later. A dak bungalow -and a

b~~nch 6£ the Dublin Missiol'l now cecupy the site. In 1876····
the Raja granted a permanent lease of 2000 acres more than
half-way up the hill, and abutting on the pilgrim's "ray, to an
English planter named Boddam, who opened a tea plantation
there, and there is now another plantation in the same
neighbourhood. At the beginning of this century, the
Swetambaris began the construction of a large white marble
temple over the Parasnarh shrine at the top of the highest
peak. The Digambaris were strongly opposed to this as

affecting the unique and rnost impressive characteristics of

the place, and so it is said to have been the beginning of the
quarrel between the two sects about the hill.
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Their Lordships will now refer as briefly as possible to the
evidence which shows, in their opinion, that the Raja's title,
which has now passed to the Swetambaris, is unassailable.
In the first place, the fact that the Jains are not ,shown to

lUt"~ t8Jkenany objection to, the military sanatorium-and the
tea .plantation, both of which, in the light of the 'evidence in
this case, must have been most distasteful to thew, tells
strongly against their present claim. In a" suit filed by the
Raja in 1867 against a member of the Swetambari sect} to
establish his title to the hill and a share of the offerings, .the
lower Court found that he was the proprietor of the. whole
hill except the shrines themselves, but the decree was
reversed by the High Court on t4~ grQund that the plaintiff
had not established any.cause of action against .tIle defendant. ,
In 1872, these disputes were settled by an ekranama between
the Raja and the Swetambari sect by which he rundertook

among other things to grant them land, stones, and timber
for any new shrines. This stipulation involved a clear

admission of the Raja's title to the hill.
In 1888, in oonsequence of the action of the lessee of the'

tea plantation. in ~tartiIlg Ell lard factory 'which 'in~ol,~,cl

th~ slaughtering of pigs; a thing peculiarly offensive to the
Jain religion, the Swetambaris filed a suit against the Raja.
and the lessee alleging that they were trespassers" and also

,that '~he lessee's action: was .~ breach of' one of the Raja's
cov~nf1nts' in the' ekra~anla, of 'whi~b. the: lessee had notice '
when he entered .into the lease,' In the plaint they claim
title under an alleged ancient grant from the Emperor at
Delhi which has always been rejected whenever put forward,
but the case of debattar now set. up was distinctly raised by'
ad~iilonal Issues as to whether the hill was dedicated to the
religious purposes of the .Iain religion: and as such vested in,
and the property of, the Jain community. These claims of

title were examined and rejected in elaborate judgment's by
the lower Court and the High Court, which held that the
property was in the Raja, but that the acts complained of
were a breach of an implied' restrictive covenant -by the Raja
in the ekranarna of which the lessee had notice.
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In 1900~ the Digambaris are found joining with the Raja
in successfully suing the Swetambaris for removing certain
stairs which they had-erected under licence from the Raja.
In that suit the Swetambaris merely denied that the lJ.iJl was
the exclusive 'property of the Raja, and alleged that the
plaintiffs had no right to interfere with the pilgrim w~y, b:ut
jt was held that the defendfLnt~ 'W~te not entItled to remove
the stairs which had become annexed to the soil and were
vested in the Raja as owner.

In 1903 the Digambaris filed another suit about the new
temple, which however was discontinued. In the plaint it
was admitted rthat the hill was the property of the Raja,
subject to the .Iains' rights of worship,

For the last twenty years the "two sects have been engaged

in a strugglE( t9 ~c~rwre the 'Raja's title foJ.1 th~ir own .seot
which has now been finally determined' by the judgment of
the Board in favour of theSwetambaris,

The Subordinate Judge has discounted much of this evidence
on the ground that one or other sect was not a party to the'
particular suit, but it is not a question of res judicata, but of
repeated admissions and of the successful assertion of the
Raja's title whenever challenged. Nor is there, in their
Lordships' opinion, any foundation for the furth~l: ~uggeBtion

that the J ains were not in a position to assert their rights.
They are a wealthy community and must have incurred
enormous costs in the litigation already mentioned, and in the
twenty years' further litigation arising out of their efforts to
acquire the Raja's title, whereas in 1903 the .Raja was driven
to seek relief under the Chota N agpur Encumbered Estates
...Act, largely' owing to the. heavy expenses he had already
incurred in litigation with them about the hill.

The Subordinate Judge has based h~~ finding thatth@ whole
hill 'is the debattar property of the Jain deities on the belief
in its. sanctity now entertained by both sects. 'As observed
Q.i Ross J., that evidence' undoubtedly, est,abl.ishes beyon.d

a dOllbt that in the belief. at the ,Jain community a spiritual
guality in sonle: ,\ray. ~ttac.h~s to the, hill, but· this .is a ;ma,tter
of faith arid cannot 'in 'itself determin'e t~le physical oWnership
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of the hili On this part of .the o~e their Lordships agree J. c.
with the learned judges of the nigh C~1.1rl tli~.t the hill was.. ~939,
not the debattar property of the Ja,in deities but the 'property :e:~¥,
of the Raj a. CltAblD

'll, '
On t,ms .basis, the J.earned judges rightly proceeded to l\!ARARAJ',:e~.~~

consider whether the acts complained of interfered with. ,the Sr:b1G~.

Digamburis' rights of worship on the hill. Now eating arid
drinking) spitting and the offices of nature, and many 'other

thh\gs which are unseemly and irreverent acts in a place of
worship, are naturally and properly prohibited ill the ancient
U Ashatana of Jain temples n; but, as observed by Ross ,J.,
those rules can Gilly be applied by analogy to 8J vast expanse
liko Parasnath Hill, and must be subject to reasonable
modifioationsin practice, and this is what is shown by the
evidence to have happened.

. ,', No serious objection seems ,to have beent~k~n to ,the
military sanatorium while it existed, or to the plantations
with their ooaly lines lower down, though they involved a .
complete disregard of these rules, Further, writing in 1846,

Lieut. Beadle says that a religious meeting or mela was held
on the hill every year .for a fortnight in January, and that
shopkeepers ascended with grain and, other provisions for
t'he") wants of the worshippers, and there is evidence that a
Hindu mela is still held on the hill every year.

In a suit in 1910 it was proved 'that by immemorial custom'
the primitive and backward Santhals in the neighbourhood
are entitled to hold a hunt on" the hill enjoined on them by
their religion on one particular day in the year. Eightto
sixteen thousand Sarrthals . take part in the hunt, working
round the hill and across the pilgrim 'way, and the day ends

, with sacrifices to their gods and their annual caste 'meeting.
None of these things, however distasteful, appear to have

interfel'ea.\vith the J ains' worship QU tho hill,
The 0 bjection to the erection of buildings on the hill seems:

to have been put forward prominently for the fir~,t time by
the Digambari pundits in opposition to the erection of the
Parasnath ternple. According to their teaching, as deposed
to by some of the witnesses, it isan act of ashatana to build
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in..placing .cba.r~ns .of the description in three of the shrines
is a wrong of which the Digambaris eIre entitled to complain.

b~ "/

[L. u.INJ)'IANAPPEALS.

a temple 'on the' sacred 'hill, and it ~s also an ~Gt of ashatana
to pull ·it"down or to. leave ivstanding, in the latter case
because it involves 'the 'd&ilY .. presence of :1?ljj~Ti~ on vlfe hill
to 'Wor~hip the images ill the' temple, Even:so, l1;' ·w~ 'not
attempted to stop the building on this ground. in tIle suit
filed in 1903 and afterwards discontinued,

Coming now to the acts complained of, owing to the
increase in the number of pilgrims, pujaris and other temple
servants have for some time been employed in daily attendance

on the hill without objection being taken. Whether spending
the night th~r~ wag allowed or tolerated j~ a matter of
controversy. AU that is now proposed is' to erect dwellings
for them on the top of the hill instead of requiring thew. to
make the long ascent and descent every day; to build
dharmasalas or rest..houses for pilgrims, and to station

.s~ntries and night watchmen on the hill. Their Lordships
agree 'with the learned judges that it is 'not proved th&t any
of .these acts will interfere with the Digambaris' rights of

worship. As Ito the proposed g~teway, the Courts cannot
assume that it will be used to obstruct the Digambaris' rights
of access to the hill; if it should be, they will have their
remedy. For these reasons their Lordships are of opinion
that as to this part of the case the appeal fails.

The remaining question as to the alterations in three of the
shrines may be dealt with more briefly, as both the lower
'Courts are in substantial agreement about the' facts and
have orJy differed on the question of Iimitation. The

charans In the old shrines w~r~ impressions of the footPl'~~t~

of the saints, each bearing a lotus mark. The Swetamb,aris,
~ho prefer to worship the feet themselves{ ·have evo~ved

. another form .. of c4aran, not very easy to describe accur4tely
in the absenoe of models or photographs, which shows: toe
nails,· and must b~ taken to be a representation of part of the
foot. This the Digambaris . refuse to worship as being a
repl'esenta,tion Qf a detached part of the human body. Both

the lower Courts hwve held th~t tx.e action of the Swetambari
. "P
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As regards limitation the-Subordinate Judge held on rather
insufficient grounds that the acts complained of took place
within six years of suit, so that this part of the claim could
not. be barred by art. 120, but be,also held that it could not
be barred under that, article as it was a continuing vvrong, as

. 'to' which, under ~. 23 of the Indian Lhnltation Act, at fresh.
period begins to run at. every moment of the day on which
the wrong continues. The High Court, c,n the other hand,
were of opinion that it, was not BJ continuing wrong and th~t

the claim was barred under art. 120. In 'their Lordships'
opinion the Subordinate Judge was right in holding that the
[1CtS complained of were a continuing -:wrong and consequently

that this part of the claim is not barred. This question is

covered IJy '~h\1 deoision of this Board in Ra}'}Ml}6p J{oer v. Abul
Hossein (1), a, case of diverting an artificial watercourse and

cutting off the water supply of the plaintiff's lower lying
lands.

The fact that there is no period of limitation in suits arising

out of continuing wrongs, except as regards actions ·for
compensation which are governed by art. 36, does not how­
ever conclude the question, because under the law of India
declarations and Injunct.ions .are discretionary forms of specific

relief, and under s. 56 of the Specific Relief Act, 1877) the
Court may refuse to grant an injunction if the plaintiff by
acquiescence or 'other conduct has disentitled himself to such
relief, No such case, however, was made in the lower Courts"
and no sufficient cause has been shown for refusing to grant,
the reliefs prayed for as to this part of the case,'

Lastly, it is not disputed that, in, so far as it xtrikes out,
declaration I;~ in the Subordinate Judge's decree and the

c1,~lt;vtion alB 'to the form of charun to b8 :pl~uedin two other
shrines, the High. Court's .decree is not in accordance with

their judgment: " .",', ~ . " .

In the result their Lordships' will humbly advise His
Majesty that this appeal ought to be allowed in part",and the
decree of the fligh Court varied: (a)'by deleting therefrQm the
directions \vhieh strike out. rrOID the decree of the Subordinate

(1) (1880) L, R. 7. J. A. 240.
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Solicitors for appellants: Barrow, Rog'ers! & Ne.viZl.
Solicitors for respondents: fly. S. L. Polak &; Co.

Judge (1.) declaration 4, and (2.) his direction requiring th~

defendants to remove .frorn the tanks of Padam Prabhu, Sri
Abhinandan Natbji and Dharam Nath the new charans
placed by. them therein and to put in these three tonks, as
well as the tanks of Sri Subudhinath and Sri Chandra Prabhu,
footprints as' had originally been there; ancl (b) by setting
aside the direction as. to costs. In other respects the decree

of the High Court ought to be affirmed. A~ regards costs,
their Lordships think that justioe will be done by ordering':

the appellants to pay two-thirds of the respondents' costs
incurred in both Courts below and two-thirds of their costs
of this appeal. For this purpose the direction as to costs 'of
the Subordinate .Judge should also be set aside, and any
costs already paid under the orders of the Courts below will
have to be adjusted to bring about the result arrived at.
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THAYARAMMAL v, l<'".ANAKAMMAL 457

18. In view of the discussion made above, the appeal is allowed with
costs and the impugned judgment dated 23-7-2002' of the HighCourt is set

a .uside. The ~rj.{ petition preferred by D.P. SRTC against the decision of the
competent authority and connected writ petitions shall beheard afresh bythe
High Court in the light of the direction issued by this Court in the case of
Gajraj Singh 5 after impleading all such parties who have been granted relief
by th~ Ct)n't'~t~rlt AutH6ril:y. ,.
Civil Appeals Nos. 6342:.43, 6344-45, 6347-48, 6350-51, 6353-54, 8575 of

b 2002 and 4196 of 2003
19. In view of thedecision in Civil Appeal No. 6341 of 2002 (U.P. SRTC

v. State of LT.P'), the appeals are allowed and the impugned judgment dated
23-7-2002 of theHigh Court is setaside.

Civil Appeal No. 5258 q!'2003

20. The appellants were granted permits on 11 ~2·1991 after the High
Court had held on 16-3-1990 that the Scheme had lapsed. In view of our
finding that the. Scheme had not lapsed, the appellants are not entitled to
renewal or their PB1111its. The appeal is accordingly (1igt'11i~sed.

Civil Appeal No, 7679 of 2004 @ SLP (Civil) No. 21557 of 2002 and Civil
Appeal No. 7681 0/2004 [@ SDP(Civil)No. 19034 of 2003]

21. Leavegranted.
21.1. In view of t.he decision in' Civil Appea.l No. 6341 of ~002, the

appeals are allowed and the impugnedjudgment dated 23-7-2002 of the High
Court is set aside.
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(BEfORE D,M. DNARMADHlKARl AND 11K. SER1A, J1.)
THAY.ARANlMAL (DEAD) BYLR. Appellam:

Vei'SUS

h

KANAKAMMALAND OTHERS Respondents.

Civil ..Appeals No. 6060 of 1999t with No. 6061 of 1999,
decided on December6, 2CXJ4

A, Hindu Law - Religious and Charitable Endowments - T.N. Hindu
Religious and Charitable Endowments Act, 1959 (22 of 1959) - SSe 6(5) and
(17) - Property dedicated for use as Dharmachatram (resting place for
travellers and pilgrims) -- Nature of - Held, was a' "charitable

9 endowment" - Such dedication is neither a "gift" nor a "trust" - Hence,
rigiltly held by the High Court thut it could not hu elnilnl!d hy th.l! pI~hHiff
as a trustee or defendant as owner - HO\VeVCf, Hi~~h Court erred in
directing that the Administrator General under the Admmistrators General
Act, 1963 (45 of 1963) and the Official Trustee under the Official Trustees
Act, 1913 (2 of 1.913) should take ?:,\e,r the said property for administration

t From the JUdgmentand Order dated 3-12-1998'of the Madras IIigh Court in SA No. 93 of .1985

.... . ~',
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458 SUPRE1v1E COURT CASJ$~ (2005) 1'SeC
. . -7'"The said twoActs (Act45 'of1963 andAct 2 of 1913) not applicable to the
. instant case - Suit property being a charitable endowment directed to be

taken control of by the State Government and the Commisstoner under the a
TIN. Hindu Religious and Charitable Endowments Act, 1959

B, Hindu Law - Religious and Charitable Endowments -- Generally
- Held, a dedication by a Hindu for religious or charitable purposes is
neither a "gift" nor a "trust" in the strict legal sense - Religious
endowment does not create title in respect of the property dedicated in
anybody's favour - Transfer of Property Act, 1882, S. 122 - Trusts Act,
1882,S. 3 b

rh~ contents of the scone inscI'iplion on the outer w~ll Q[ the property in
question lndlcated that the said property was dedicated by its owner for being
used by the general public as a Dharmachatram l.e, a "choultry' of South India
where travellers and pilgrims can take shelterand be provided with refreshment,

The plaintiffs claimed (i) that they were in occupation of a part of the
dedicated property described in Schedule lA' of' the plaint in the capacity as c
trustees, and (ii) that a portion of the said property Inentioned in Schedule 'B'
had been wrongly encroached upon by the defendants who were liable to be
evicted and injuncted from entering into the possession of any part of the
dedicated property,

On the other hand, the defendants contended that they had acquired title LO
the portion of property in their possession on the basis of purchase made by them d
in court sale which was conducted in the course of execution of a compromise
\tccree reached in respect ofthe sun propeny betwe~n parties to that sult.

The trial court and the first appellate court held that the compromise decree
was collusive and the property being a public trust, the defendants could claim
no ownership to the properly on the basis of the alleged purchase of the same in
court sale.

The defendants preferred a second appeal to the High Court.The High Court e
carne to the,conclusion that the property in question was dedicated for public
use. Notrusrees ',vere appointed by the ownerof the property who dedicated the
same as Dharmachatram. The High Court, therefore, held that the defendants
could not acquire any title to Schedule 'B' property on the basis of court sale.
The plaintiffs also could not claim any right to the property in their assumed
status of a tIllsree. Thus, the High Court modified the dvcre~ granted by. the
COU1'ts l~~lc>w and directed that as the property belonged to a public trust with no
scheme provided for its management through appointed trustees, the
Administrator General under theAdministrators General Act, 1963 (45 of 1963)
and the Official Trustee of Madras under the Official Trustees Act, 1913 (2 of
1913) should adminlster the suit, properties as properties of the public trust.
Aggrieved by the said judgment, both the plaintiffs and defendants approached
theSupreme Court by wayof the present two cross-appeals. 9

Dismissingboth the appeals and.modifying the judgment of the High Court,
the Supreme Court
field:

The contents of the stone inscription dearly indicate that the owner has
dedicated the property for use as "Dharmachatram" meaning ~ ~'~sLing 'place [or
the tllnv~ll~rs and pilgrims visiting the Thyagaraja Teznple. Such a dedication in h
the strict legal sense is neither a "gift" as understood in the Transfer of Property
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Act which requiresan acceptance by the doneeof the property donated nor is it. a
"trust". (Para 15)

Sen, A.C.: IJ.K. 1'IIfukhtrjua on Hindu Law of R~ligiOUJ [md Charitrlblll TJ'USIJ, 5t11 Edn"
pp. 15, 16,26, 102andI 03, relied on

TheHigh Court was right in coming to the conclusion that thesuitproperty
which was adedication for charitable purposes cannot beclaimed by the plaintiff
as .a trustee or the defendant as owner. However, it. failed to make a distinction
between a "trust" in strict legal sense and a "religious or chart table endowment"
as understood in customary Hindu law. It is because of its failure to see this
dtstinction thatit committed all error in directing that the Administrator General
in accordance with the provisions of theAdministrators GeneralAct, 1963 (45 of
1963) and the Official Trusteeunder the Official Trustees Act, 1913 (2 of 1913)
should lakeover the property for admlnistration. Recourse to Act 45 of 1963 and
Act2 of 1913 was not. warrantedwhen the State enacuncnt viz. the Tamil Nadu
Hindu Religious and Charitable Endowments Ac; ]959 expressly governs the
subject-matter in dispute. (Paras J.7 and 18)

Hence, the judgment ofthe High Court is upheld with the modificauon that
instead of theAdministrator General underAct45 of 1963or the OfficialTrustee
under Act 2 of 1913, the suit property which is a "charitable endowment' shall
be taken in control for administration, management and maintenance by the State
Government and the Commisstouer by invoking their powers under the Tamil
NaduHindu Religious andCharitable Endowments Act, 1959. (Para 23)

[Ed.: Seealso V.K. Varadachari's Hindu Religious and Charitable Endowments, 4th Edn.,
2005, Chap. Vl on "Charitable Endowments", p. 347.]
C. Hindu Law - Religious and Charitable Endowments - Generally

-- Property dedicated for relilOious or charitable purpose for which the
owner of the property or the donor has indicated no administrator or
manager - Effect - Held, the property becomes res nullius i.e. property
belonging to nobody - Such a property vests in the property itself as a
juristic person' (Para 16) ,

Sen, A.C.: B.K. Mukherjea on Hindu Law of Religious and Charitable Trusts, 5th Edn.,
p. 35, relied on

Manohar Ganesh Tambekar v, Lakhmiram Govindram. fLR (1888) 12 Born 247;.Krishna
Singh v, Mathura Ahir, AIR 1972All 273 ; 1972 All LJ 155, approved ..

I). 'Trusts Act; 1882 ~ Applicability - Held, applicable only to private
trusts and not to public trusts (Para 1.5)
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Advocates, for the Respondent in CA No, 6060 of 1999 ann the Appellant in CA No.
6061 of 1999 ..
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460 SUPREME COURT CASES (2005) 1sec
The Judgment ofthe Court was delivered by

D,M. DHARMADHlKARI, J,- These two cross-appeals have been filed
as both the' plaintiffs and defendants feel aggrieved by the judgment of the a
learned Single Judge of the High Court of Madras passed in second appeal
wherebv Qecree granted lly the two courts below hug been 1~'~dified with
directions to theAdministrator General under theAdministrators General Act
45 of 1963 and the OfficialTrusteeof Madras under the Official Trustees Act
2 of 1913 (hereinafter referred to as Act 45 of 1963 and Act 2 of 1913) to
administer the suitproperties as properties of thepublic trust. Q

2, .The facts relevant to the institution.of the suit leading to the present
two cross-appeals are as under:

The properties in suit described in Schedules 'A' and 'B' are admiuedly
properties dedicated for being used by the. public as. Dhannachatram, The

.document .ofdedication is in. the nature of a stone inscription on the front c
wall of the property. The property has been deiicaed' as .a Dharmashauam
meaning .a "cho~ltry" of South In~ia where uavellers 9nd pHgi'if~~S tan take
shelter and be provided with refreshment, The stoneinscription is of.the year,

. 1805 and has a presumptive evidentiary value urrderthe 'Evidence Act. The·
inscription is in Tamil and the contents of it have been .explained to us in
which the dedicator has clearly described himself as the owner of the d
property which he dedicated. to the generalpublic as a resringplace. There is
no trustee mentioned therein and the witness to thededication is no hUI11an
being but LordThyagaraja Himself. The inscription translated into English
reads as under:

"Srinlvas Sagapram 6729. Kaliyuga Karthan 4905. Panchegam
Vattage Dharpitham, 57 yearsof Ralthase, 3rd day. Ippasi MarlS (Tanl!l) e
Wednesday. TQdaYl ~\t \;11(jnnai Towa belongs to Thdhuvsl e~i\U11unity,
Pachaiyarnmal, wife of; Toralrallur Sadayappa Pillai, dedicated this
property as Dharmachatram, which being boundaries in east side sixteen­
pillar Mandapam, South side Nallena Mudaliar Chatram, west side
Kammal Chatram, north side Nada Veethi and being 73 feet length
towards south and north, 31 feet width, towards west to east. This
Dharmachatrarn along with all the appurtenant rights can be used till the
last days of Moon and Sun. No one can sell or mortgage this chatram.
Thyagaraia Swamiyal and Vaduvudaiyarnmal are witnesses.' Any person
who w.ould create any encumbrance by selling or purchasing would incur
a curse like the one, to be incurred by a person who would slaughter a
cowon the banksof I-Ioly Ganga in Kasi," 9

. .3. The case of the plaintiffs was that 'they are in occupation' of a part of
the dedicated property described in Schedule 'A' of the plaint in the capacity
as trusrees. It is further pleaded that a portion of the said property mentioned
in Schedule 'B 'has been wrongly encroached upon by the defendants who
are liable to be evicted and injuncted from entering into the possession of any
pan of the dedicated property. h
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4. The suit was contested by the defendants pleading inter alia thattFt,ey
have acquired tlne to 'the portion ofproperty in theirpossession onthe basiS

a ofpurchase made by them incourt sale which was 'conducted inthecourse of
,execution of, a compromise decree reached in respect of tDe .suit property
between parties to that suit.

5. The trial court and the first appellate court. partly decreed thesuit.
There is' a concurred finding recorded by them [hat the C0111pr0111ise decree
was collusive and the property being of a public trust, the defendant can

b clalm no ownership to the property on the basis of the alleged purchase of the
same in court. sale.

I I

6. The defendants preferreda second appeal to the High Court. The High
Court carne to the conclusion on the basis of the contents of the stone
inscription on the outer' wall of the property that it was dedicated for public
use. No trustees' were appointed by the owner of the property who dedicated
the property ~s Dharmachatra. The High Court, therefore, held that the
defendant could not' acquire any t.i~le to Schedule 'B' property on the basisof.
court sale. The plaintiffs also cannot claim any nght to the property in his
assumed status of a trustee..' .

7. The High Court on the above findings and conclusions modifled the
d de~t'ee grmHed by the courtg below and directed nUll. a~ the property belongs

to a public trust with no scheme provided for its management through
appointed trustees, the Administrator General under Act 45 of 1963 and the

. OfficialTrustees Act, 1913should take over the management of the trust.
8. The operative part of the judgment of the High Court in second appeal

e wi th the directions contained therein needs verbatim reproduction as the
counsel appearing in these two cross-appeals have assailed them in favour of
their parties:

"In the result thesecond appeal is allowed in part. Thejudgment and.
decree of both the courts below in the suit OS No. 21 of 1975 on the file
of Ilud Additional Subordinate Judge's Court at. Cben~alpattu dated
29~ 11-1977 and in the first' appeal in AS No. 272 of 1978 on the file of
the District Court at Chengalpattu dated 20-12- ]983 are modified, and
the suit in as No. 21 of 1975 on the file of IInd Additional Subordinate,
Judge's Court at Chengalpauu is decreed declaring that the suit property
consisting of Plaints A and B schedule properties are 'Dharrnachatram'
and it is a public trust, and the Administrator General and Official
Trustee of Madras is directed to take delivery of possession of the suit
properly consisting of Plaints A and B schedule properties through the
process of court before the Subordinate Judge's Court at Chengalpattu,
and the Administrator General and Official Trustee of-Madras is directed
to administer the suit property as a public trust property in accordance
wit.h the provisions ofthe Aumtnlsunors General Act 45 of1963 and the
Official Trustees Act 2 of 1913. In other respects the suit claim of 'the
respondent-plaintiffs for the: reliefs of possession and permanent
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l

(2005) 1sec
injunction and also for damages for use and occupation is dismissed.:In
the~ir~Ui\'~ti\rtces of the case each party Is directed to bear their own
costs throughout. a

The Registry is directed to send a copy of this judgment and decree
in' the second appeal in' SA ,No. 93 of 1985 immediately to the
Adrnlnistrator General and Official Trustee at Madras and to the
Subordinate Judge's Court at Chengalpattu,"
9. The principal submission of the learned counsel appealing in these b

appeals representing legal representative of the deceased plaintiff, is that the
High Court wrongly held that the property dedicated was a "trust". According
to the learned counsel it was a "charitable endowment" to which the
provisions of Act 45 of 1963 and Act 2 of 1913 were not attracted. It. is

submitted that the property described as Dharmachatrarn is covered by
definition of the words "charitable endowments" in Section 6(5) of [he Tamil c
Nadu Hindu Religious and Charitable Endowments Act, 1959 (hereinafter
shortly referred to as "the State Ace').

10. It is subrniued that the endowment is not registered. The family
members of the plaintiffs since generationshave been occupying a portion.of
the suit property and putting it to use for providingshelter and refreshment to
travellers and.pilgrims. It is argued that the l-Iigh Court ought not to have d
disturbed the concurrent findings of the subordinate courts and modified the
decree in second appeal.

11. On the other side, as re~pono@nw 9nd gppellHfltg 11\ rh~ cross-appeal,
lcamed counsel argues that the contents of the stone inscription do not
amount in law to creation of any trust and the plaintiffs, therefore, can claim
no status of a trustee, It is contended that the defendants having purchased e
the property in a court auction and been placed in possession have better title
than theplaintiffs ..who are mere imposters with a bogus claim as trustees. It

"is, therefore, prayed that the judgmentof the High Court should be set aside
andthe suit of theplaintiffshould bedismissedin toto.

12. After hearing learned counsel appearing for the parties and perusing
the relevant record of thecase, the main question which according to us
needs decision is as to the nature of the property and whether tbe. stone
inscriprlon on the outer wall of the property indicates creation of a "trust" or
9 "clluritgble end~Wl\1~l1tJ). I

13. In the contents of the stone inscription affixed on the property in
dispute, it is described as "Dharmachatrarn". In Hinduism, tight from the 9
Vedic period, there were institutions like sarais and Dharmachatra which are
resting places. A hymn addressed to the Marui (winds) (Rigveda Ashtka, Ch,
IV) speaks of refreshments "being ready at the resting places on the road".
This hymn indicates the existence Of accommodation for the use of travellers.

14. Dharmachatram is "choultry" OfSouth India meaning a place where ,h
pilgrims or travellers may find rest and other provisions. I-lindus in India
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consider t.he establishment of temples, mutts and other f01111S of religious
institutions or excavation and consecration of tanks, wells and other

a reservoirs of water, planting of shady trees for t.he benefit of travellers,
establishment of choultries, sarais or almshouses and dharamshalas for the
benefit of mendicants and wayfarers and pilgrims as pious deeds which
would bring heavenly bliss. and happiness to a .Hindu. The PR~PATHA of the'
Vedas is rJle sanle rhing a~ chunt1~) or Sl1J'tti at1d sOln~t:illles it is described as '
"PRATISHREYAGRAH". (See E,K. lv1ukhe,jea on Hindu Law ofReligiousand

b Charitable Trusts, 5th Edn. by A.C. Sen, pp. 15, 16 and26.)"
. 15. The cont.ents of the stone inscription clearly indicate that the owner

has dedicated the property' for use as "Dharamchatra" meaning a resting
place for the travellers and pilgrims visiting the Thyagaraja Temple, Such a
dedicauon in the strict legal sense is neither a "gift" as understood in' the
Transfer of Property Act which requires an acceptance by the donee or the'

e
property donated nor is it a "trust". The Indian Trusts Act as clear by its
preamble and contents is applicable only to private trusts and not to public
trusts. A dedication by a Hindu for religious.or charitable purposes lsneither
a "gift" nor a "trust" in the strict legal sense. (See B.K, Mukherjea on, Hindu
Law of Religious and Charitable Trusts, SthEdn.by A.C. Sen, pp, 102-03;)

d 16.A religious endowment does notcreate title i.n respect of the property
dedicated in anybody's favour. A property' dedicat.ed for religious or
charitable purpose' for which the owner of the property or the donor has
indicated no administrator or manager becomes res nullius which the learned
author in the book (supra) explains as property belonging to nobody. Such a
propertydedicared for general public use is itself raised to the category of a

e juristic person. Learned author at p. 35 of his commentary explains howsuch
a property vests iI1 the property itself as a juristic person. In Manohar Ganesh
Talnbekar v. Lakhmiram Govindram j it is held that; (ILR. p. 263)

"The Hindu law, like the. Roman law and those derived from it,
recognises; not only corporate bodies with lights of property vested in .
the corporation apart from i-ts individual members, but also the juridical
persons or subjects calledloundations." (emphasis supplied)

The religious institutions like mutts and other establishments obviously
answer to the description of foundations in Roman law. The idea is the Saine,
namely, when property is dedicated for a particular purpose, the property
itself upon which the purpose is impressed, is raised to the category of a
juristic person so that the property which is dedicated would vest i.n the

9 person so created.And so it has been held in Krishna Singh v. Mathura Ahi1:l
thaI. amull is under the 1-Iindu law a juristic person in the same manner as a
temple where an idol is i.nstalled.,

17. The learned Judge of the High Court was right in corning to the
conclusion that [he property in suit which was a dedication for charitable

h
1 ILR (1888) 12Born 247
2 AIR 1972A1l273; 1972AII U 155
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464 SUPREME COURT CASES (2005) 1 sec
. . purposes cannot be claimed by the plaintiff as a trustee or the defendant as

owner. Having thus C0111e to the conclusion, the High Court failed to make a
distinction between a "tIUSr' in strict legal sense and a "religious or a

, charitable endowment" as understood in customary Hindu law. It is.because
of its failure to-see this distinction that it committed an'error in directing that
the Administrator General in accordance with the provisions of the
Administrators General Act 45 of' 1963 and an Official Trustee under the
Official Trustees Act 2 of 1913 should take" 9ver'. the.' property for'
admlnlnralon. b

18. We have looked into the provisions of the two Acts, Act 45 of 1963
and Act 2 of 1913 and we find that recourse to them was not warranted when
the State enactment viz, the Tamil Nadu Hindu Religious and Charitable

, Endowments Act, .1959 expressly governs thesubject-matter in dispute,
19.'Section 10 of the Official Trustees Act f1'o111 its contents shows that it c

is applicable only in relation toa property subject toa trust for. which there is
no trustee available within the local limits of the jurisdiction of the High
Court. It'is only in such cases that the High Court can appoint an Official
Trustee to takeover the propertyfor management, Such is not the case here.

I 20. Shnilarll" the Hi~h Court can appoin~ ~n A~hllinistnUor .General
underthe Administrators General Act' of 1963 only in case there is none to d
whom letters of administration in exercise of its powers of grant of probate
and letters of administration under the Indian Succession Act can be granted.
The Act of 1963 can have no application to a charitable endowment to which
the provisions of the State Act are directly applicable. ,

21. "Sections 6(5) and 6(17) of the State Act define "charitable,
endowment" and "religious endowment" respectively to include amongst e
other religious,institutions and charitable institutions, "choultries" endowed
for the benefitof the public.The definition clausesread as under:

"6. (5) 'charitable endowment' means all property givenor endowed for
the benefit of,or used asof righ; by, theHindu or the Jain community or any
section thereof, for the support or maintenance of ob.lects of utility to the
saJd communlty or section, suchas resthouses, choultries, patasalas,schools
and colleges, houses for feeding the poor and institutions for the
advancement of education, medical relief and public health or other objects
of a likenature;and includes the institution concerned;

* * *
(17) 'religious endowment' or 'endowment' means all property

belonging to or given or endowed for the support of maths or temples, or 9
given or endowed for the performance of any service or charity of a public
nature connected therewith or of any otherreligious charity; and includes the
institution concerned and also the premises thereof, but does not include
giftg of ~l'o~erry It\~d~ as personal gIfls to the archaka, service-holder or
other elnployee of a religious instltution." (emphasis supplied)

22. The Commissioner appointed under Section 9 of the State Act and h
other authorities under him like Joint, Deputy andAssistant Cornruissioner as
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his delegates have been conferred with ample powers under Chapter III
particularly, Sections 23 and 24 to take necessary steps for maintenance and
fi~aj1A~8111ent of all "religious endowments' within the State 'to which the
provisions of the State Act are applicable. The, State Government is
empowered under Section.3 of the State Acr to ex tend. the provisions Of the
ACllO "religious endowrnenrs''.

23. For the reasons aforesaid both the appeals, are dismissed and the
judgment of the High Court is upheld with the modification that instead of

b theAdministrator General underAct 45 of 1963 or Official Trustee under Act
2 of 1913, the suit property which is a "charitable endowment" shall be taken
in control for administration, management and maintenance by the State
Governmenr and theCommissioner by invoking their powers under the Tamil
Nudu tIindu Religious and Ch9.t;w.hl~ Ei\dl'>wll1enls Act, 19S9.

24. Copies of this judgment be sent to the State Government of Tamil
Nadu and the Commissioner for, Hindu Religious and Charitable,
Endowments in the State of Tamil Nadu for taking necessary actions as'
required in law for proper maintenance and administration of the property i.n
suit.

d
(2005) 1 Supreme Court Cases 465

(BEFORE S:N. yARIAVA, DR. Art LAKSHMANAN AND s.n. KAPADIA, IT.)

'rCr-IALI{AH.ANJIMACHlN-E'CENTRE (P) LTD. Appellant;
, . · ..", Versus'· '

e COLLECTOR OFCE~TRAL EXCISE, PLJNE . Respondent.

Civil Appeal No, 2431 of 1999t , decided on December 10, 2004
A, Excise - Llmitation .....:... Misdeclaratiou - Extended limitation

period under S. Ii-A(l) proviso of Central Excise Act - Applicability ­
lVIJ)DVAT Scheme - Misutilisarion of, for thc benefit of sister concern ­
AY 1988.89 --:' Exemption notification in respect of SSI unit providing for
partial exemption for those taking l'vl0DVAT credit and total exemption up
(0 a specified limit for others with the stipulation that: concession would not
be available where MODVATcredit: was not availed or was not adn1is~il>1~-
Assessee SST manufacturing components of machinery falling under Sub­
Heading 9024,90, Central' Excise Tariff Act, 1985 and gearboxes and
gearbox covers falling under Sub-Heading 8483.00 ~H1(l using iron and steel

9 products falling under Sub-Headings 7209, 7203 and 7204.20 as inputs ­
Assessee opting for M()DVAT SdlClTIC in 1986-87 and continuing to avail
~1\1()DVA'r facility in 1987..88 - In 1988-89, without: opting out of lVI()DVAT
Scheme, the assessee clearing its final products at c()ncc§~ional rate of duty
without entitlement to do so as in respect of cast iron andi',castings MODVAT

h t From the. Judgment and Order dated 17-9-1998 of the Customs, Excise and Gold (Control)
Appellate Tribunal, New Delhi in PO N.Q.E/1863 of 1998~Bl in A. No. E/829 of 1992-B1. :
(200~)14~ ~ltT ~.7 .
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PRIVY CO.lJNCll..

GOKAL OHAND-Appellant

versus

8,

RlTKAM CRAND.. ~~ liT r: ~fAL (~\. FIR'erI) L\"ND

OTBERS- RespondentS.

Pr lvy Oouo ctl App oa! No. 122 of 1919,

(Chief Court Appeal No. 1253 of 1912.J

H{,nd1L Law-Joint Fa.·nvily Property - "Mtte.kshe.ta,-lndian Oiu\r
S6rvant-Ga~71J 0/ Sc1.tmce-8pecio.l Tra·in7:'lg-Detrimellt to Pairi«:
m.or.r-Orlus 0;" Prr;;o/.

The apJell~Q~, who held a' salaried a,ppoiotmnnt in the Indian­
Civil Sorvice, was at,'} uoseparatud memher of R. joint Hindu
family gO'leroed by tl16 J,11' taksk t a. The fa,roilv carried on a
join~ ancestral business as money.. lenders In the. course ofwhich
they gave ,t ultdis to the resnondents in resnectof a debt, 'I'be
appellant was not privy t,v ~ the business. 1'be reapondents Clued
upon the h7~n{U~ rna.~jog the appellunt a. defendant. It appeared:
tba.t the appellant b;J;cl passed by examination into the Indian
Civil Service ~tcr seven years' special educabional trainiug in
England; no evidence was given as to hhe Bonlee of the fupds"
used for that training.

lI~!d (1) that the appeHant's official salary, was partible pro­
lJerty of the ,\oiot fa.mi\y> sicce it 'resutted from a. special sduea-
M6nat ttn.ining, Bud the o.:ppellaot. had noh discharged the O7lU,J,

which was upon him, of proving that tha] training was not at the
expense of the joint family i 1.2) that the appellant was liable'
upon the itundiJ to the extent of his share in the joint family
property, iuclcdicg bis official earnings, and that questions which
might arise with regard to ptoperty not partible on a.ny ground,·
and also as to sta.t\'ltory roles restrict.ing the l~liena.biHty of an om.·
oi,tLt'a emoluments should be dealt with in execution proceedings.

In considering wh~Lhcr ga.ins are partible .there is no valid'
distinotion between a. direct use or the joint fa:mily fu.nds and ~"
nse wbioh qualified tbe member to make the gains by bis OWll'

efiorts.

Judgment of the Chief Court, aillrmed (1),

~~~~'oo~t'C~~Lord StunDer, S\r Job'~ Edg'o and ~r, Amcer A\t·

(1) PrlDted in P. E. 1917 at page 286.
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. Appeal by special leave .rrQ~n Q. /u.dgrnent anti derree
of tlie Oltief C01tJ't of the P1lt1~i(tb (Jl11Y 19; 1916)
uffi·1'7nin.?, &lll~ject to a ixiriution, a dtcree oj the District
J u,dge> Ferozepore,

'I'lie suit wns institu ted by the respondent firm ill
the OOL1rt of the District 'tTllnge, Ferozapore, against
the present appellant and his fo'lll' .hrothers, the sons of
Joti Mal, deceased, to recover the stun of Its. 7,200 upon
foul' htnidie given to tue respondent ftru1 br the firm
l(atttt ~JIa.1 .. ,J~t NIAl iu l'eQl~~~t of [l on.111n08 dug OD.
aCCOUD t between tho t,YO flnl1s, 'The defen dants, in;
clur11ug the appellant, were members of flo jnint Htndu
family" which carried on under the style of the respon­
dent firm au ancestral money-lending business in respect
of which the h1.i,ndis had been given.

Tll(: appellant by his written statement pleaded that
he had no personal knowledge of the hundis, or any­
thing in:' connection with them : that he had never
participated in the business OJ" the family, a nd tbat
even if the claim 'was proved there could be no personal
(lor,fee against him. Tb.~ r~s"l)bhd~~~t~ hy fl t'~1~lio~ti6i\'
to the appellant's etatement pleaded that his 'want of
ku()\yledge did not affect the responden t's righ ts, and
tLnc he was rL member of ~l joint Il.iudu fan1ily- \ilith his
father and brothers, and was 'Personally 1iable.

'l'he only issue material to the appeal was as
fellows :-

(( Are Mr. Gopn.\ Chand .vud Lu.\a.~\m21' Nntb not necesi>ary
parties) and persona.lly or in their property liable for the ,1Lil1dis/ J

~rhe defendant ...Arnar Nuth, who was a pleader, had
raised a defence siurilar in the appellant's,

It appeared tba t the appellant in his youth spent
~eVAli :1~ars in Rn~lAt\a frJ~~ th e'~Ut'rOsa ot J1 spseial eduen­
tioual training for the Indian. Civil Service into which
he bad passed by examination ; that he held therein the'
post of a Joint Ma.gistra.te and was iu receipt oia sub­
stantial salary I

• 'I'he District Judge rejected certain defences "raised
on the form of the hundi,~ and en-an ,~,lle~ed" absence of
presentation, and held that, all "the, defendants were
personally liable.
. 'I'he pl'e~ent appellant and Arua~, Nath appe~J~tJ
to the OlliB[ Oourt. 'l'he le~rn.ed Judgeiwho bear4 the

,,1'_.;i:

,~..~:. f...~ t .. ~~ "

",'It,;,

192,1

GOKA~ CIl.\.:tn}
c.

IftJK-iY O!r;t~,

N..i,'rn l\1AL. •

•
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JItrE:.J.l! CB.A:ND.
..N4TH MAL.

appeal held ~hat the present appellautand ...~tnar l\ atb
were liable Dot persuofLlly but to the. extent of th,oir
):especti"e ah!~6A in tb~ j6il1t family' ~state. They
differed, however, ou the question whether the separate
earnings of the then appelleuts formed parI; or that
estate; leRossiguol, ,J. was 0'[ opinion that the~T did ~

and Shah Din, J. that they did not, 'I'his dtffe\'en~i'~ of
opinion arose from the circumstance that there was
no evidence to show whether or not the e:l ueationa!
training of tho appellants had heen at the expense of.
the joiut family, .. .

'I'he following question was therefore referred
to. Rattigau, J., under section US 01: the <-JivE Procedure
C()dB, '1.90,8·!~,

"In a case wh~l'e';\, n,ernber ora.. joint Hindu family has
received a 8pc.cia\ trainiqg to qualify himself fOl' a }Jl'(')fcssion, or
for the service ('If the State) is tbN'e an iniuial presumption, ill t.he
absence of any evidence on tUI' point, tnat be. received his trAoiniug
at tbe exp~nse of the. joint family property.. or .shcukl: t,hat t'n,ct
hr-: alleged n.n4 proved Ii!\e auy other fn,cr. i u the case, and be
toullll in Inc negnrive it no evidence were ghyon on either
side ,N,

'I'he opinion of Rattigan,J' .. co..inclding with that
of ltjRossigrnol, J., the appeal was dismissed by the
Division Bench) and a decree passed rlec!tu'iug as .
fOllO\YB ~ - '

If T·hllit the appellants ;.l.l'e liable on tho !L ,t1lr(iJ;·ill S\l\G tothe
extent of their shares in.the joint f,l,mily property I aud that.: the
separate properbj' of tue appellant Gokal Chnnd SUI\ll be held to
be joint fnmily \ll'Op~rty liable l(H the Bn.tigt~ctioH of t he decree.
This decree sball be nga,iust tho defcndunts' suares ill the joint
family property} which shall be rlccmed t,o inolude Gok~1 Cl18nd's
separate prope\'ty (1)''

Tho Ohiei Court rejected an application by the
:p~e~ellt appellant aud Amar Nath for leave to appeal,
but special" leave was granted by the Judicial Com­
mittee, Amar Nath, however, did not appear at the
hearing,

1920, November 19, 20. De Gl'1Lytlle1', K. G,"\aud
0' Gorma» for the appellant rrhis case depends upon
the effeot of the words n without detriment to the
father's estate " used jn the Mitak~hara in ch. 1 s.-4-__.--.. ._·w_._.__.__............__ '~ ...._._ .. ~ ...__. .. _. _

. (1) Pdntf!d M Nt'. 10 P, n. 191;,
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(1) (8) inco01Dlenting npon tho earlier texts, The
'Various relevaut texts are conveniently set out ill
Shama Oharau's '" Vivashta Ch~\ndl·ika")" vol. 2,
pp. 226 to ~8~·. The decision or the Board in
1\1. ethosan. Rar)Z'rakll iomal v. RetOCGflh (l,·lHlRa·mrakh io '1nal
(1) eRtaGHshf.'s that nn appllcatlon oP the 'JoInt Pundly
funds to giving a member a geueral education does
not render the subsequent gaius of the member partible
property. The education which the appellant recei ved
'\?US a, general cue, and wus not of the nature of a
special training. But f1. contrary view is llot conclu­
sive on this appeal, as it must also be shown that the
gains resulted. directly from the expenditure. That
is the true test: Oha1akonda, A la.8Cb?n~: v, O/uLl'lkonda
Ratnoctuiun» (2-). 'I'he appellant's official position and
,BalrLrV did not result directly froUJ, his' education, but
f1'0111· his own industry. Fiad he failec1 to Pt\SS into
the Civil Service, he would probably have followed a
commercial career and his gains would then not have

. been partible. There is no "detl'imel.1t to the father's
estate " within tbe meaning of the Mitokskara except
where part of the corpus of the fa wily property is used
to enable a member to make gains, e.g.) where family
funds are ndvnoced to tJ member 'who is a medica) man
to ena'rlc him to establish a Inboratorv, Great incon­
venience would arise from holding that a salary of this
kiur: became part. of the joi.n t iumily property .

. . , . Rl~r6rence \V.t19 ~lsc. made· to the fo.llowing:
'J)uno()l~df.~(tree LaU v. OnnJ)u,f,· LrlU (3), rh~rDasHla

G'lth,gcoclal·ucllt. v. l)ltrvasHla,Na7'u,sQ,7n?nah (11) , Boola/yarn
-v, S W{J1na,n (5) J Lal,s,hnLun ~1. aYf1rct?l~ .v . -lainn ala'i (6)J
If,.~~shn{~)i 1\:1aluule» v.' 111.orO, Ma.hade1J (7); Lach­
min 1(.110.1' v . Debi P1'oscl,d (8), Dt~rga : /'J'a.t, . Joshi
Y. Ganesh Doi Joshi (9), anrl Ghcse's H Bindu La",,'
pttg'e 520,

'l1he respondents did not appear,

m (1~:7il.J4h~A~\r.•l. GGo: (S)(1~8~~~1~~<~:~~1l·
(:3) ,(1884)2 M8.d. II. C. 56, '13U, 70. '(~)":(f88J~::r:7·t~f~.~.nom.. 225.

(3) (\ 8~B) 10 Sn~b. W'. U. \ '~2: {7y:j~f~~~:f'·f;.:r.:' i( ,'S 'B'o':n. 32.

H) (l87~) 7 lh~ H. C. 47. t~f::{18:~t·{ i. L~ It ~O All., 185-.

(9) (~910) 1~.L ..It.,e,~A~tL.~5...

vet. I( ] LAnoER SEttlES. 43
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i. ~OlJ' I:

1~'Z.1 The jndgment of their Lordships was delivered by-'

GOX.11. CHA!'!) LORD ~UMNE.lt :~Thiswas 0. suit brought to recover ':
fl. tl1e prinoipal amount of four huniLi'8, to which ave

:HUI..1.J.( CB.&1'7D" perscns were 111acJe defendants, TLle. plaintiffs were
NATIl ~Lu/' successfulin both Courts . below, and .theii; IJQt'c1.') hips'

Board gi:\ve special leave to .appeal ·to two 0 [ the deteu­
dauts, but one only, ~11'. Gokal Ohaud, now appears,

SUllqry pQi~t~ OQ'lueoted lvith t,h(j valiclity of the
h'U17,dis and their presentation were pleaded by SOUle of~.

the defendants, but not by the appellant. It has been
held in the Courts below that as a rnatter of practice
be was not entitled to avf\,i1 himself on appeal of
points which bad not been raised by him helow, BeeP
fore their Lordships this decision 'was but Iaiutly con­
tested, and thev sec no reason to doubt or to re-,
view it. " ,

'The real issue in the appeal is one of S0t11e impor··
tance. Joti Mal a~c1his.solJs. of \VhOUl the appellant
isone, constituted (;L' joint Hindu family governedby
tll~ JVlil.a}(.s]zC1.1'a Jaw, lvh~cb oal'l'~e(l on a joint an0.·estr~1
business as money-lenders UDder tho style of Nagar Mal ..
Joti Mal, at Fcrozepore, and t he hundi8 in question
were given by this firm in tbe way of its business for',
debts due to the plaintiffs, who were near relatives.
In the conduct of tlris business the appellant took uo
part. Eo' 'was not ~riYy to 1be debts incurred. In his
youth he WAS for seven years absent f1"01)l Indio. for the'
purpose of being specially train ed in England for the
Indian Civil Service. He succeeded in entering that
service and, returning to India, was posted to the Gen.... '
tri\l Prov1DCcS. At the commencement of the suit be
was Joint Magistrate nt Sitapur and in receipt of the'
substantial emoluments cf that office, but he has never'
severed hiIIIself from tile j<)int family of which he be­
came a member at bis birth.

Iu a joint Hindu family, suoh as this, the rule Is­
that the acquisitions of the members are joint j.)ro.. '
perty Hnd partible, that is to say, liable to be shared­
with ,the other members of the family, and impar-
tibility is the exception. '. ,,'..,

One of therecognised exceptious isproFert1 aoquired
b~ lhe possesaiouhI special" -scieuce " or U learning.'!"
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Whor~, am ofe~n. happens, this is acqulred OllGdrlG tQ~
':f8Jmily and 11as to be paid for in 0 no forell 0 r au­
other g·t the expense of the :family, it is described by
t·11(~ accepted writers as acquired (l to the detriment or
the f~lniiy property." In that case i.t is lle~a.l'ded as a
family.11.l'"vestwent. and the emoluments, which its pes..
sesser is thus enabled to obtain, are joint propel"ty of the
fn,rnil;y as fruit5 of the investment thus made ill tlll~

})erS011 of one of its more gifted members, Of the
exact meaning of "scienoe," in the original text it is
Dot I,lO'W necessary to speak, nor need anything be said
Qf the cases of science imr~\1"ted within the family, or of
science obtained by the pupil either by hts o":n exer-
tions or from educational benefactions, or in any other
'\-vay not debrimental to the family funds.

T1Je question, .what is "science" ill this connec..
tion must be instrinsicully one of fact, though the area
of discussion has been steadily narrowed by typical
decisions, conclusive of numerous cases, 'I'he whole
doctrine is not with au t anomalies. If the test is the.
returns obtained from the Iamilyinvestmeuts, how far
are tbese emoluments the result of tbe scieuce-s-the
.specialieing in education at the expense of the family,
fund~l..and how far are th~r ~he rewards of the
lenrner's brains and. industry and good fortune? Many
[l lenrucd man makes nothing and ron,ll~r a sciolist gets

. {)Q in his profession by pertinacity arid mother wit
A~ain) if the specialist education is deemec1 to be the
stock from which succeas-c-and iuccme-e-accme, this is
true of success and income to the end of the learner's
life, yet it is unquestioned that the individual can sever
from the family at will 00. the footing of bringing his
Dccurnulations into hotchpot [LR part of the f3Jrnily
property and witliou t capitaiising futuro earnings or
bf.J1D b·under fn~HrQ li[\bilitr us, to Wh8Jt he may make
.thereaf'ter.

• 'I'he distinction between acq aisitions luade. by a
co.. parcener solely by his own exertions and. those which
have involved tbe use of the patrimony is as old as the
laws of Manu. The t c.xt of the Mi·takshara gives.as an
instance of impartibl e acquisition that which has .beeu
gained by (C science )1 or learning. Difficulties in app~y,..

.... 11:'., '."',
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ing\this simple dist.inctioll are supposed ~o ~~gin W~H~l1'
Vtjuaueswara makes the comment on t1.l1S illustratiou,
that c, without detrimeu t. to the father's estate " must
be implied throughout the passage, so tb~t the gaius of
this kind, wliich fU8 impar tible, are not ~aills of
science as sucb, hut gains of science made
'without any detriment to the Inther's estate and
acquired by the cO"lJaroenel"s exertions independently
of parrimcnial help, Succeeding commentntors deve­
Japed this point. ]Jot always in terms that can be C0111­

plet.ely reconciled, but the rul e itself is simple vaud
logical ; though difficulties arise, as with so IrH\ny rules,
in the applica tiou. If the subst ance of the dist mctio»
is between acquisitions "which have and acquisitions'
whicl; have Dot involved the use of tbe l)p·trimunJr and
therefore such detriment to it [is use of it or expendi­
ture out of it involves, there is no logical reason fOl'

Jnaking any turtbcr dj~tillotjon bet \~ een gnins made hy
science and gains U1HdB by labouring 01'1 tho patrimony
or by luyillg cut: the family funds and renl)jD~' the
fruits of the outlay) nor for distiuguish.ng cases where
the learning employed is no specialised and .cases where
it 1S a UH~Ie ordinaiv etlucat.ion. The connectiou be..
tween the outlay and its fruits may be 1110re difficult to'
trace; for a distinction can be made between the use­
of, fa:r.ui]y funds in acquiring gain and tho use of
family funds . t.o . qualify a member of the family,
to acquire' gain bykis ,.o·\YU efforts. It may be said
to be olrect ill tbe OD~ case nud remota ill t~H othel1,

hut 1f .risk ' 0-[ or detriment to tamily :property is
the point in both cases, there ::"ppears to be no such
11.1 erit in. (I 'science;" recognised. by the sages of the' .
Hindu law, as would warranf the exclusion of. eains
of science as such from the catogory of pn;tible
acquisitions.

Whatever doubt ll1ight once .}1Q.V(' existed, when th«
Hindu law was to b~ gatb ered from tr-xt writers only"
bas been removed by a series of decisions, and it is U0W

clear that personal earnings and acquisitlous lIlay remain
l)a'rtiblc throughout the unseparated member's life, if
he was orisdnall-y equipped tor the caning or career, in.
which the gains. were marle, by a special' training at
the expense of the patrimony. It bas been so held in
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tile case of a Prime ~linister (Lt~xi?non Row's case (1) L
I it dt\B6illg gilll (OltdlttlUHUl(fb oaae (2) ), 117~d aple~lue.l' (3)
and (4!), but secus of au, astrologer (5). The like distinc­
tion is fOU ..nd in the case of a. Karkuu (6), aud an Ul'OlY

contractor (7), 'I'lie grounds on which in the three last­
mentioued CtlS€S! however, the gains were held to he im­
part.ib le serve to define the rule still further, I u neue of
thel!') was it held tliat the occupation. in itself was such
that, the gains or science.could not be said to fl.,pply to
it. l mpart ibility rested in every case on the slightness 01'

the peculiar character or the education oy which the
sQ~~~nGQ wn~ ~~q\+~rQ~1 'rhus in the first-mentioned .euse
the gains were really due to the astrologurs native
talent for that profession, Iu hisearly youth its rudi­
ments bud been instilled into him by hls far.her, au
astrologer likewise, but without expense to the family
or anybody else, for the casting of noroscopes seems too
be a profession in which 'the equipment is slender and
a gift for inspirlng .confideuce is the main thing. It was
not, however, suggested 'that, ~i: the special training had
been similar to the skill .in ' song' and .dance, which
enhanced the attractions of a, nautch girl,' the 'gaiFls 9£
the astrologer would not equally have been partible
gD.iL1~, As a protsssicn, U!tTology t!njDy~d no immunity.
Still more sb."ikiog is l,Jalcshf)~an..1\1.ayo·l'atn'R case (8)­
where tbe family member was actually t\ Subordinate
Judgt;. .A.. t the f'arni ly expense he had received
[\, slight elementary education of an eut.irely
nou-prolessioual character. His law he bad picked up
for himself. His salary was held impartible, not

. because a judge stands outside the rule or because a
knowledge of law in the nineteenth century is not
within the term··" learning .' as used in the eleventh',
but because in these matters OJ self..taught man bas the
best of it, J'or gains are impartible which are uot the
result, diltectl~ or indirectly, of an7thin~ but his own
exertions. .

The present case is the first in. ·wh~cp.,:s,uohan

olliofal position as that o~ tbeapp~~l~~t:pa.~~:'come into­
question, but, exc~,pt forits .big~.,er ~e~pecyt~bility,therd
~,~-~....,-,~- ~,;.,.. . ... .

(l) tL~81) ~ APap? 60. (5)·"t191:0j·'l. L; (~. 32 AU. BU5,
(~) lltit.i4) 2 .\1b.d. 1:1. v. 513. t6} ..(~l:nJ~1 -1.'L• .a. ~5 ~qm! s".
(~) 'IS7~) 'i ~{a.d. li. c. ~7. . (7\ lL897) 1. L. 'R. :aU}.H. 485.
(i\") (1869) 6 Bora. 11. C. ·A.C~ J~ I. . t8Y'(r8'~2r C"t::a:'o-Bom:- 22:'.

!
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doe~i~:not seen) to be auy ground on which as au ocoupa­
tion it can be taken out of. the rule. which the earlier
cases establish. Mt', J. D. ~~raynGI s well-kno,v~ ,vork
on Hindu law' has throuchout all its edit-ions contained
the statement in section 283 that fl, post; in the 'Ooveaunt ..

, eel Civil Serviecof India is a post to which the rule
would apply, nnrl this never seems (0 have attracted
comment. still less to have aroused dissent, Ol)10n~ the
many judgments which have (iealt, with this su\~ject..
In the case of I11(dh((,r(l~n RO?7(,J'akh?'Olrlal v. Reioocli ind
J.'1:(t?nral~hiom.at (1) the judgrneut under appeal nctJ.'.1n,lly
acquiesced in his view, if it did not adopt it" and tbi~'

p£\ssa~e is,recited in the judgment of th~il' Lordships'
Board, without dissent or oommuat. It IH tl'ne t,IHtt. all
Indian civil servant is not alwavs what is commonlv
called a scientific TTH1,l1, but his is ~r.el'tain:y rt. spe~inl ilt1(l
in many cases at) eminently learned prci'essicu .

As no distinction in princ iple can be found be..
tween Mr, Gokal Chfl.nd~s offidial posirioc and .the
decided cases, it remains oul y to cansidel' two (Illestions
raised on his bcba,lf, ',~hc first, whether iu his pruti..
cular case there is either proof 01' presumption 0'£ the
requisite detr-iment to . the pat,rimony; the second,
whether, if so, that detriroen t is not 80 remote that
th@ appellant's offioial ~alf:Lry should be pegl1}1[led n~
being \"'i' holly acquired by his own personality, integrity
aad learning and therefore as being impartible, .

The appellant was not called at the trial nor was
any evidence giv'on as to his education and eD"rly life,
but there is 'QO question bere of all ordinary education,
which must be the stspping..stone to tho acquisition of
any learning, such as wigbt be given in a mission (I, I" RI'
6, Born. 225), or a Government school (j11eO,a1'anz,
Ramraktviooia! 'V, Rewachand }).(j1n1'akh iomal, s u"J?'(J, (1)
still Iess of a mere provision of "food and npparel."
treither hns any question been raised of au equitable dis­
tribution of toe acquisitiousbetween the separate and the
family 8stRt89. l1dn~itt8dty ~{r, G6kaJ Chand 8~ent
seven ye~rs in England acquiring that comprehensive
and costly education which qualified him to pass with
success into this Service. Tho family to which he
belongs is a fatoily of hereditary money-lenders, and the'

---~~--------,-------
(1) (l917) 1.1;, R, ~5 Cal. eee L. R, 45 1. A. 41.
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ordi~f~ry education, whicb all its male n)c:nber~ would
naturally and 3 ppropriately eujoy, may be taken to he QI).(~

of considerahle exteut and to include varied attaiumeuts ;
but there can be no doubt tllat,(il ike in the subjects
of study, tile proficiency to be attained, and the
men ta 1i tv wII ioh ig t.ll'1TI8d as t118 resu1t of it;
:11r, l'io'kal Chunds education must hav e 'uecn very
d!iferen t rroU1 that orot 11er men11) erS 0 f his fnInilv .
1\11'. Gokal Chaud's education was, above all, 0<a
specialsed education .

.Among the unsepnrnted members of a joint ITindu
f'amilv j possessed of ancestral property by means of
which t.he science, whose gaitls arc in question might
itself b,L,'C been acquired (Z?ai Moucha v. ~.rorotnn.das
I(ash1'd,ts (J)) the preSU111 pticn, even in the rase-of such
special g~dns, is that the acquisitious or all mumbers
[~r8 rHt~·~iul~, until the contrarj' is proved. rJ'Il1is was
first decided ill Luaimoii Row's case (2). Observations
have since been made on the slender evidence which
connected Luxiuiou's position as Prime Minister to the
Peishwa with the joint family property, either through
his education or ctherwise, but the rule there laid down
as to tb 0 presumption, though for It time not. always
neguiesced in, is 110\Y unq uestionab1e. and biII ds their'
Lordships. It is true that a distinction may be. drawn
between a presumption in favour of partibility, which.
is a legal attribute of t.hr. gains in question, and a pre..
sum ption ill favour of detrimen t to the patrimony
inrolrsd in sequtnng the speeinlissd learning, thg USB
of which has produeed the gain, which is a question of
fact; but, in their Lordships' opinion, if it is in general
incumbentupon the joint family member to prove that;
his case is an exception to the prevailing rule of parti­
bilitYj it is also incumbent upon him to prove the parti­
cular facts, which nre needed to establish the exception.
For this there is the authority of the decision in 7."
Madras High Court Rep. 47 'und in 10 Sutherland's
Weekly Reporter 122. It must accordingly betaken
tha; tb e wbolo burden of proo f. was on 11r . Goka1
Chand, If be desired to give ovidenco ~! show that his
specialised education in 'Eijgland was 'obtained by the
"preaents of a friend,') the charitable 'be'nefaotions or the-

~'"f~' (1) (1889) eBom,H. 0, A., c. j'.\ 1*+... . C~) (18~l) 2 Knnpp80~4r

E

,"".- .

1~2.1

GO!;J.f.,. Cli.£,J..nt
'to

HoK,!)( Ca.L:r'~

N'4'rii ~1jJ...

•...
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educationnl foundations of strangers, 01' by his own
self~taught efforts, thle should have been done by him
at the trinl. If, as their Lordships hold, his official
position cannot be taken out of the area of partibility,
it must now be presumed in the absence of evidence
to the', contrary that lli~ gains, not being in their
nature incapable of being family acquisitions, are
partible,

'l'hen O\1Tl it l10 8(\1(1 that the grulns, whicb nre patti­
ble, are such as result only directly from the use of
joint family funds, and that emoluruen t8, whloll arc the
ccnsideration for the personal services of an official
selected fOt' his special personal qualifications, result
remotely only and too remotely from any family
outlay P, Not only is no authority fcrthoomtng for the
first part of this contention, but the contrary bas been
continuously assumed in all the cases which turn: on
" gains of science." The point of. all of them is. that
persons qualified for earning money by specialised
education, enjoyecl to the detrimen t of family, funds,
become, a~ it were, a continuing investment 'for the
family benefit. No decision attempts to distinguish
betweenthe personal and the family elements in the
ultimate g~ins ; it would probably be impracticable to
(10 so, Tbere is equ.ally· little ground for contending
that partibility depends on ooueo proximo, or is uega­
tived by the iutervention of the personal element of the
individual oQ·pal'oener~scharacter. It is true that in the
'Very Iearued Jlldgtnent of 111'. Oollett i n GhaZal~ond atl~

oose (1) be expresses the view, that logically the rule
should' have regard to the use of family property in
~c<;t.uiring the partible gains I themselves" during' and
for the purposes of the acquisition,". and Dot to its use
in acquiring the science bymeans of which they are
gained, and be cites .Sir T. Strange's .opinion that in
-order to make the gains in question partible the
-common fund must have been directly instrumental in
~p'rocuriog them. There is also an allusion in Laketinui«
'.1:11.aya ra,'I11 "v: Ja?nnabai (2) to " the branch of science
'whioh is t1.lc Immediate source of the gains,' " a
'p&8s~ge, however, intended to distinguish between
-<.B]erne~taryand specialised education, and'not between

{l} (1804) 2M~d. Y., C. M, ,~.
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Ohand's au nllCieo.t rule, which had its origfu in a state
of sooiety possib~ysimpler t~~:Q ~ij\l cert,ainly di fteren 1'j .
from the state of society existing in the present day, but­
tbis anomaly proceeds largely from tbe occidental habit
of relying on mere analogy in the application or legal
rules instead'of deducing the applicatiou from a logical
apprehension of the principle as the best Eastern,
thinkers do.' Be this as it may, they conceive it to be
of the b'ig]Jest importance that no variations or uncer­
tainties should be introduced 'into the establisherl tcnd
widel-y recognised laws, which govern' au ancient
Eastern civilisation I n,ur.\ least of all in matters affecting
~~mily rights end duties eonnsetsd \vi!,h ~1\~~~tr~l
customs find religious convictions.

The appellant's liability is, of course, a liability
in respect of bis sbare in the family property, including
therein such of his own earnings as are partible under
the rules above explained. Questions that may arise
in regard toproperty, not the gains of science or parti­
ble on any ground, and also ill regard to the statutory
rules, which restrict the ialienability of an official's
emoluments, may properly be the subject of decisiou
in execution proceedings if they arise. 'Pheir Lord ..
ships are Qf opinion that the appeal fails and should 9~

diSmissed, and they mIl'humhly tender this advice to,
IIisMajesty.:

Appeal dist1ii8secl.'

Solicitors for appellant-fro L. WILSON & 00:
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{)iv,il Proced·uI1·eOode· {t1'O~·V·.ot liJ08J,s.11f Q.' .u,».
2~Res·'jll.di-oata, p·lea.oj, d.~pe.",iU~g on .fl11l4i,~giil !<!&t,'
wheth.er .,1nciin·tainabLein8ecC!)~tl a.'PP~·aZ-p:'letJ 'Of..ie.Up,­
qui8hment~Duty. of' ,clefe'!1)(lai,.;~EviiLe~c~ ,4.oQ.t' .(l·o/

'1872), .~8. 11 (b" l3,57~Docu~ment8.noti'nter pa,rtell',.~·
admissib#i-ty of- H Matt!3r of ptt~Uc ki8torll,tt mea~iilJg(jf

-J1islor~.cal lU01·k!, 11a,mig9i~iUtv :01. ..;.
A'plea of res jud~cata "depending on a "1i~ding··of

f·aot whioh has not been challenged hi the lower
Appellate Court cannot· be 'mainbained in' second
appeal to the 'Ohief Court. [p. 1~1), 001. '1.] . ' ..' '.

It is the duty ofa ¢l~fe~daI);~ who'seoksto avail
himself ofbhe bar oreated by Order 'Il"l~ll1e '2"Oivil~
Procedure Oode, not only .to put forward:tb.at de'f'en;CJ~, . ~ .:'')
but also to ,. establish it to the satisfaotion of the'
'Oourt. fp·.l20, col. 2.J ' '.' .' " .

Do,cuthonts oonta.iniug J;eoi'tals' that a.·p~r·~~;P\1lalr. "
plotof lanq;jbelougs·~oa pa.r,ticular.well a.rea~~i"S~i\1l·e
in evidence either under section.·lll.!>.) oL~8eo·tion 18 of .
the Evidence Act, albhough.they aren9t 'betw.ee.n
parbieatobhe suit. [p.121,.col. 1.] . '. .'. "

. Dioarka Nath Baks.hi·v. ·Mtt'k'tl.-n,·du Lal:·(Jho'wd,h1!.1".y.·1) .
C. T.J. J. 55, ~oHowect· ...... ,;".

Oherag Ali P'l'odha·""iav. MOhin·i:4{Qn,a:tl J3aJ~h;Q.rz,,· J9
Ind.Cas:61fi, not followed. . ' , .
.1'hequ~a·tion .oftit.le bebwesn ;tho :tru'stee ", of a

mosque, bhough an old aud ·hiatodcalinsObitntiou., and
a privatepGl:'soncaiunot be deemed ·to.be..~ Umatt.ai.-'
of public , hlstory" within the. 'meaning of"se.o·tion·~7
of tho' Evidence Act, and historiaal w,oi'ks oannot'
be USE)d to eatablish title to such property.. '~p. 1>2'1.,
oot2.] " ,

Second appeal from the .deceee Qf toe
Additional Distriot Judge, Lahore, dated'
the 22'nd Deoember 1914,reV,erB.l:ng.·, that
of tbeSnbo~dlna..te Jud,ge. 18~ulass, ,La~()r,e,·
dated the 3lst r.1aroh l':H::3, ,d,isll:l'l-ssi-n:g.tlle,
olaim.

Tbe lion'bleMr.Muhamm:acl Shari a.nd
"Sheikh Niaz A.li, for ,tb~ App,ella,uts.

.Lala Mati Sagar, ·R.·S., for th.e ·Respondent.
JUDG.~1ENT.-Tha. property w·h'ioh' is

the subjaot· rna-t·t,er of dispute b6t,w~een the
~lutwa.1l1 6f ·the Wa~irl{ha.nt·s '.}DO$,q'u·e,

and the <1efend'fi',nts (the ..dasoeodanta of
th e lat-e Imam) aonsis·ts -of a 'w&l~:~' &

vaoa.nt .plot (J,f .land kf1~lWn as oa.gkich'L'
and a. small bouse in ihe '·s·~id :b<aghio.h;..
Tbe ~utw·a;Bi o!ainls'i't as part.< of ~a
reli.gi{)u~ endowment,' .and ·his..al&im:'h~a"9 been
deQr.e~db.r th~ 44di:ti9D~,.1 J,u~l8,a, w-hQ has~

.~·.~*,.n·'..l~ iJ.·Z.triaAtI.I,

"

Q;c·ted" ,a;~:·· th~r na.t1il:r.ei}:,g,u:f1Il'.lia.:n.:ef '.the·miilo·rs
it is, nolon~r op~a 'to-tl1'em to 'q.~a&tio~
tbeg:r:~·nt.· l··f·ail, 'tQ~ sae ·t:he·f{)~oe of t·b-is
arg',l,ln)'s:nt',' b~H"a;use,' it,' is al'wa"y,s 0 pe'n to a
minor t.() ·rs.p:u'd'iats' ,tolle' aQt or' hiaguard ian
if it oan be vehown th,at the aGt ·wa·s
01eai·rly. i:lle~aLH~re'f , in o·ur.'Opinion,the
ord'erqf the P,istri~t J~die,irantini Letters
orA'd·rp.ioi'sttation of only .one·qu·arter' ott:be
propertywau ill,egal,and. there was just
oauae . for revocatien ~ithin the meaning of
section ~O of the Probate Aot.. That· being so,
the minors throagh Sarade are enbibled to a'
revocabicn of that· order. .

"I'he. Iearned Vakilfof. ,the appellant has
drawn .our.···attention· to"lhe ~ase of jd.rio.khuti
Th'1ku,rain v, ,GajanandTh~kur (1), whicb ..
indicates -the extent· to whioh··a compromise
made in ..a P rob~te proceeding is 8;' barto a
future applio·ation to set' asidefhe Probate,
.ThgpQ. j.§. notbiDg'. in that· dseuicn whiuh
debars tbe minorsher.e .from ~p,plying for
revooa·tio.n of: an illegal order...

'I'he order .at-the. Iear-ned Distriot 'Judge
.is;: thereforetset asida und grant of' L.e·tters
of Administeation in rrespec] ofan ac.na sbsre
in theestate in Isvocr of' 'Sarada and his
two minor brothers is herebr revoked ~nc} set
'aside. I

The reR;ult o'f; this order will he . that
uct.il.afresh app.lioa;tion'ia. made in respecbof .
the w'hole, no ODe' will be oompf}~ent to ad,
ruinister the estate of the· testat'rix. I~ will
he,~open to the. benefiQ.ia.rjeB·~o appls either
joi'ntly or severally and upon proof of the
'Will' "to ta.ke out administr·atiouQ£ the
whole. .\

The appe.alsuooeeds and is deoreed with
·Qosts. .

·Ar,g-UiSON,\,~,-Ja8'ree.

A pp~al Q,(;(Je'jf'ted.

(.l}37 rnd.:ca,~,. ~12j 1 P.L. J. 377; 20.0, W. N, "9~v;
I'P.L. W, 41. "
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upon a 'oarel'ul' c.o'J;l"id&~at{.on '0,' .all the not, t)'ha:Uen;gea 'before-t·b:8 Additi~n~l':'$ud: ••".. '-.
·wat.eria,)s "betol'e bim,ex:p·tes'sed his- d~j,seC'n·t a{~d:', ttie ·il·lJp·e~~.,m8a're·,.' tberef:o·r.e":.Pr8.Cll'IHh,,ci::.

.!r<Hu tbil ·cDoolu-s·ioo of- ~he;'9ourt of6rst, f:ro:tJi raising '1the.<lu:sstionon.' seoOl'l·a· a:,pe.,.·
lne~an'Oe. . L tt mus;t·le. T,e~m~ert(ltbat..~ ·the.: ·~ta.i.t;

Be1ofisdea4Jog. with . the questien ..o{' wjth':.·-re~JJe·G:t' to:·t\e·.:·:il.();U:S6 w:a.s'tJQt..·~t4.'t"~i
title, we ,co'n-sider i'tt1e:~e:asary to' d::iep"Oso' on .i~~·g·T()'und. ()f'~, Q1!<le'r .. II, "r.ule.· .:2. '·a-!lcl':
of the plea tba.t pa,rto,f, I the .olaJm was it· is . B': well .e'stfi'·bl'is,oed' :·pJ;in·oll':l.:"· of.. ,·1&·w
1'88 ~luJt<'~Gl~'t and tbQt the 'rest Wall ·llar:red ·that ,tit·,' hr ·the,.(ltify~1 ·~l)ed~t~,nd.&nl,·*·hQ
byOrclet'; It, ru~e 2", Civil .:Proaed·n,re ·8C~:k-8..' fa 'avail' him·eelf'.': .(}f···th.e·~ba.r.· eratei"
Code. It was urged, in the (Joart of Hirst hi· O;r~::e'r' IT..· rulk, ','2', . no~t ..::9ni·Y to' ,p·ut

. instanoetha·t the plsin't-Hi,. 'ha'vitig" ftiled {bTWQ'r:(l' that ,'d~"feii~e bu:t .also ,to·es'ta'bi;ie·b
to establish his tHle to. the twono(Js·es·. it'·to:t;lte.. s·a;·tfa·(actioi1'0fthe 0ouit.,
claimed in a previous ,$ui't iostita,ted' .in Co~ing now: to·tll,e·quE;ls:ti'on of· ·title tQ
It94. is ,not now entitled to' i~ol~.d:e, in. the'. ·p,ro.perty,. we . ;flnd: ·that fpe ').sartled.'
hA present .sllit one 0'£ tbose t·w:o houses. AddJtipnat J'udge"'bas, considered all the .
l~heSubordino.te .Iudge, upon an 'exami-' pros and 'Cons of the I, case, 'and 'h:~8'

nation of' the respective conteubiona 'of ,the'. based' . his 6n~6ing in {avour'd:ftbe' ,ph~itltj'f:E,

parties and an elabora.te disoU8Sio~·.:of' all. upon ','t:he fdllQwing,' faots. and circum- '
the nrel find doouruflotarY6Vidtlnorr on ,~da,t10@'81 :.. .
tho subject, has arrived. a·tthe eonclueion (l)T·be property in dispute ,w~8ah,Qw1}'
that the house in dispute, which issitu~te 'as; belonging .to themos;que .in ·a'plan.·7
to the west.of the well, is dHlerfJ'nt~rQtU ..p:r.odl1:oed,·as a'hExhi,hit in ~'866., in a ~ti:i-t:
t,hetwQ houses 'in'" respect ,o·f ~hioh" t,he. aga.i..nsb. t.he9,ncest-o~'8 ot'the:pr~'s,ent:>pa·rtie8.
pI'eViOn8BQitwa8brou~'htt and.": be': has: wbicn plan' uwa.·~. put in hy 'Oounsel .who
aocord ing ly.over-r-uled the plea ofre.~ j,u{)icata., .re;presented -Dol only the. MQit.waUi: 'but··.. also
It is to be obse-rved. tbat. the·p;}eaae,pElnds ga41.z·M:uharri·ln·a:~:. the 'then 'ltiiaw, w~Q is
upon atindi'ng otfa~t.· whio.b fi:'liding::. thea·ncesotor'bf Fa'lz't\ud AIL" ,.
was not oontested 'before the' lower' '(2)' Fro,m· the' t.i:m.e o~ th~··oo.nstrll~.t-ion

AppeHl\te 'Court, lnde.ed,'· .U16 learned oftba; mosque 'ttia well. has been. used :
Additional Judge distirict.ly states t:hat;,tbe for supplying wMe·rtoibe 'tank in the
fio'dings recorded by the· Oottr·t· of' first mosque ; and ·the' land s'urrou:,ndingthe
ingto,'fiOO on tho plaa or lres i~dicata', and w~lli~. ~,hg~lntlJly .,11{H!l}9S1U1Y ,fo·!' workin,
on the defence based vupcn ',Orde'r II; rule tbePeraianw heel a.tta,9hed to, th£1well.
2, Civil Procedure Oode; "'haye not: been' (3) Apresum·pfio'n·, ·sh·ouJd be d·rawnin
re.ope·ded on their (deft\hdanbt') behalf ·in· fa,vouJi olthe plaintiff anu against, tbe
the argument in any' Coart." In 'these" (lefenilantsfrom the latter's faiIureto'
il'oumsta.noeEl, \ve have.~ no hes·ilation i'n produce ,in Court an agreem:ent whioh was

holding' that t.he deferidants 'cannot ask admitt~d)y enter'ed into betwe'en their
t,he ()ourt of seoond appeal to oonsider a ancestor and thecharakhbarls.
q'UfJst ibn or fact upon w~lich t.he'y. mu.st {4) The defendaotsbave 'absolu-telyfail€d
he deemed to have accepted the' denision of to show how they aoquired t-he 'property. ,Lif'

the trial Court. (5) In theee dooum~ents P.:2, P.·5 an<!,~::po9

~rhe Rame remark applies mutat-t's between t.he Mutwalli and tho 'former ('.~'?;'rakh.

mUt~~di'~ tc th~ n.llsyed bar ~1'@A.tad br ,bans the weB is desoribed as the~t weil -of
Order II, rule ~. A ,perusal of the written t,hemDsque. .~

st,atement tnakes it clea.r tbnt t,his defence
was confined to the 'Well. and the Sub.. {fj) The plot of the land oompri-alog
ordinate Judge B·nds that "from 1894' to tile w.ell.a,nd. the b.uiidjug is. ~~es'Odbe'd as
1903 the' weli WQ'B iJeing used for filling' tha~aqh!(Jht.of W~zlr Khan I!-J . '" hietory
the Masjicl ERUZ ll,ll it bad been for v.ery p'1,l.~ho!~&d In 1"8'54.by.Not&: Muho.mma-d

V.I-nsbiJ.., and. a·R the m...a~d£tnLt attao..h.ed· ,t"'"many y,ear's pri-or t-o 1'894;11 and he 'U

aq~.dii1g1y holds that the p!alut"Hf's right the well .of the .,~()SQlH~ in f\ W{>rk

to ~ue;f'Or the possession o£ tkeweH had ·pu"bJipbed ~Y R~i Ka~haj'a [Ja~;l in tS74.
l){Tt aocrued on the ,date of the institution The question a-ribes ~he;the-t' .there is
of .tb~ .pr.~vioua snit, This6nding ,too was allY a.deqoate ,.g~{}ond w~l.Qb W\l~i,",·, .. iu·lttj~fY'

',.

t,.,
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;~1~t~~~~
The l~arnad Co~n8el: ,tf¢r ·tbe '. I !pp~i'la~~B' ' 'th~t. ~~~r'.: ~~~i~ti;on' 'of th.e· .p(o~~r~y ~~'el~f ; :.~~;.
~.8 '~lliiiIeaa ,lit't!IQ~~:~.tQ mi?'iWiee. ,\~... ,~,: ~i~t!~e 4Qfl'tt;~edjn ; -a. f4~::: rBJa:~1!:1~i~:'~'

'r:" ::.\";:," .,

Oounael -}la·s'pnodueed in JP'h-i:~, .Cou~t· 1\'," ,aTi:c~.8tor8: .···pe~er\; ·.to·Qk ·::t-he: :slfgh.t·es:t '9bJe'o·tiO:I1·· . . .
deed / p.ur-.porting" to be. t·~.e" agree'tP~~ttr:' to\~~he:'··~~ftrt.walli. oontro.)']:ttl~i· :tj,he'Q~~ ·Qf:.:t:l~(f : ': .. ', .. .
in, .q~J.~stlQnt ;,h~.,t .the. dccumant. is" ·~n .. ~elil:' and a~'8or.~bingit: ....~B .. rrJ·(ie·q.~e: prQp.e·~t#·. " '.

, unr::eql8ter~d on~';: antl ..·;~~·are 'i~.;. uneble.. '. to' .··rrhere ,.Qan ·.·be" . 'B~tle·~,.dc,).uk~t, t.ha;~·t, thfJlwRfgJ'~::'.'." .
pr'bnounoe a~y .6Ip{aJon 'I Q'O' ita; ··.g~··nhin~n~g/t,' wh(j,w'~~' ·.rG~·td-i.~i"" QU' ..tb,~:.·8·pptf;·" was: fdU,y."'·
'':VOe ·!f\;ot. ho~eV;~.f'·reqlain8· .t:ha.t· for'8'Om~:' aw~re·,::b'l w·:ha't ·.,was .. 'g.O·i··D:g. Q~.{., b~lt.." ~'.'h:~' .
reason 'best kno w~n':, {o":the·. ,·.de£e nd.aJlts,the:y .''ne,·ver asser-ted .··.~.,,18 title'•... ' .. T·hiB...... oQnd-~U::9·~· .: ·
d'id,li'ot consider it,·· ~dvisa-ble .to .. prcduoa ;"a'ti~ds' a,B:trong.>pie.De.!:~Q·£'.evid~llC(l· i:n~

it, hefore the OOif~tof .: {jrst:". instancs , ,·sup,port Q.f.·:.·the·~{)ase 'B~t .,U~I)i~:t,·;:·bY '~:,~'e'~'
tho~.g·h they wai~ ·.:~~peatedly.. asked to ·:.p:l~i~tiff.~, :~.,">'" ... .. .'.. ';:' " , .' -. ..

.dcso. .'. .' ..'.. '. . .: ,.Wealtd:;ino!:i:pe~lt()<thin,~,.··,t:hat:·the" .~i.e·:"-..:<'
'tt i8·a.~'a·~d- ·.:Jba-t~ .·f because ,the' ·defe.n;cl··/ ,of: ··tbe.· hi8tp-rlo~~lwOJ .fbi :·:to.:,.,;;{~s·t&hl)'s·h ···.t~·;t~;~

nntis wer~ ',li9~ , parties to 'the dee~:8 . to the, r@ertiosrii:ro\&tbe.'·Usti6e;i!L·()]J thfu(; .j2J) .:
(P·~2.P.5_.·and~ P ~ 9),. the: ··d·.e8~ript-ion:o·f 'stra'ti'gth q.f': ,s'e~:tibn "·5·7 .' .01' .' ',i:':' .............•!~,~: .
th'a: "well conta in~dtbere in 0a:nnat :be .used .E yid-enC8/t\ot.," .e qu~s tj:pri·· .·01- ti He ,],·et·~:t?erJ '
it! 'A\lidlliJo9.. We observe tb3' 1M ~imi!a.;,' the ,Jrusle~'()La,~E~Jj~;~tJfortSh en'g1et
objection WB.8 overruled by,' the .: ' Oalo'utl~ : 'an:d hist'orlc:al in$'ttlut.~n', .. 'a.:nd:;.;:~~~~·~:·'~p'r'iva:fe.
:Iligh-Gourt ina j~dgn1entTepQrtod all p~'rsonoarrridf.;in O~'oPI~I<in,:'bii. a'El~me'<l

pU!-q~~~ c;ath :·,.1!~k'$hl v.: . ld~kun4u' Lo.l :0 le..~ .'i:n~itte~,(;:·ql?{~~91f~·:E~~tf).r,Su.\~~
·Ohowdhury· ui. l.t: was.held 10 ·tho.,t ~a&et·~he.,meanl'b'g·.' .... ol:'~Z,We .s~;ld '.F,:e·-CJlOn;::·· ·;.vV:·~
"PC?cum.ent8,tho'Ct'gJlnot between. ~Pf\rties,. '·must,..' th'eT-.efore" ......ex61urll~~:,·· ,·thi's· .··piece :' .' 0:£
containing, recite.Is . thatr~.pa~tic·:ula·r .plo't '., :e,vid~n~e·'fr·.om .¢ontlid:ex'B;·tib:n:,and· ·We do>
of land 'belo~lgs:.·to 'a"p9~tiQ'ular .h01JJl.a·, . 'not thi..,~k .fba.·t . tq.i~./ erolli~;jorl .:wpuld .'m;a'1i~
w:h:j.o.h,is •.... in(-lue8..tio~·, . a.re . admissible:. in any diffete::nc~ . in the ..re.B'pIt.. 1~'he a.~s· ...
evi<le'nc'e'-~'HheI"u nd'er section 11.{b)QT seQ-t'io.n ' ori'ption con~au1.ed: In' the two books "do'-es
1~"of the J:!~·v:ide'~oe Act, a.lt'hough 't.h.E.Y ~~·o·:tadv·a.n"Qe:I(:.:·,~'h~·· case fc·rtho. plahHllf' ··/to·,
~renGt ooriolusiv-eor bind-iti·g·evidencE?, a:nd a~~y' ·appn:.i~JJ1~ .extent, .and; ··indeed.: t.h·js·
In~~ ~' be ,~~rY ,,'" eillcev;d{JD<le,'~t Il ~en' .:.j( .._B~~r,iptio;u¢Rn .6fl~11~Ii~rM" .lI'llIn 9t4\lf
il:6w:ei:.g~f .at ·jl.H./J T:lle . l.ear:~.ed:.;Ju~:8~·S.. '. aitld1issihle..·,evide·n~.~.on the ·r~¢.ord'..... '> ....

tefer.r..ed ~o: ..~l~r. ~asas in'}lUl;lP.or( Pt'· ttH3' ..Th-e.: ::i:lel~.:~.G:·f:?in.t8 aro: "wh~~Jy, una·!5.1·~·:,- ....t.Q.
.~:i~:W.·.t"'&kB:;.'t~y .. :·'ttJ,e;lO.,~n¢;A'l~e'Q.nly';· j~i1.~:B'~ . "off~r' a:ny .s:a·t·~'slfl'o(ot'y. ~x·p4~p:a·tinno.f. '·t·t.)·s
ms.tl't,..·wi)i.ch;i th13" ;,t6~r·t~,J..,.(J~i:t.rra~1::· "f~r" . t-hi3'" u·se'· .'01 't;·b.e·,;w13'·i:l'~Jor ··t',h:~.··pu·r,po6ea ..o·f' ·,·t,he

..:~~~ J~r ~1&~~ai:'~~:7~;:~:~ "S2E~~t~:~~~~~~1~j~i::~~~a~:ri~~i~,1:~fi /
·~-2l:l{brn.d,·."OaB•.616, .'~.: .~.~., '. I

• ','''', '.':" "': I
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12& ; .' rNi:lI4Ni.q4'&~.:· .:·.·,:<·~:,;,.tl~'.~:
MANW· .¥rAiIJ"l~·I~ 8·a..m",-· .e, -8.i,.:A.Pl'·A·..·¥ANl~t. SB~m.TTr.. . ;'

all . ·tb·e .Q·ii'Ou·~S~&nOe8· '0:1"t~~ .o8iae.·.~bh~: .·o·Qill.d· be .·no' 'Vai~d oontraot'j; :~l1d' t1).~t..t~e· :I.e.~;.·:: .:
JfaO't'ooQ;pled wi-~b.. ·tbe .pr.o·~i•.i,.t7 of .the· . ·su~:~tn·l~st;.:thereft)t:e,.be, di~Ul·i·~~t;4. tP:;;:l28,.-o()1/~;'-;~~',·,

prQ~e~ri, io .'the~~lq~· a~4 ..:..th~..evtd:e~~(f.' ,J~~vO?b2.) -. ' ..' ... ... : '.' 1... . YI,. .., .:.... .~, .. '.:' I I'

: '.' e.•1:·.. -3.: :\... .,j,'l..:"';. ·.;.1 ·..:f' .1:G)!~~.:, .: · •..i.·.<t;.'l··. b.. ' .' ' "S~0on~ ~pv.',~a;.:l.f:rGIJlt~e. -.: .d.."'ll.~;):~ .Q~~' '. tb·.•au.p, let.J; 1.1" ""u:e plan '9 1."O\I..y, i· e-&l",Q,u.le.e~ D'·' '£,._' "t J ;.J:' '. sr '.: '" ~k.· .. '1 '''''T. :0
~S·tr()ng. pri~14~l.i .(1"$;6: .':O~. :bel;l'£~l~ of, :t.n.e " ·:~e~:lo .. : .' ··l1.t~·8'~,,~.~B·.n,e·~~ ,1:n";'~'~i'sa.~:. '?~1~.• ~: ..',?
p}Q,ilj~:i',' and Jber~ "is 'n!lth~ng!'to', re~1iti' ,pf ,l~l'tl; ~~.rl;rllil~; the 4e~,re:efl~~.d.lir·
tb&t ease. 3: tid.eed. ' "a'S IXlservl!d'll\8lldy, t'he,,' .' ~~.\).~ld~et'ti'~I;I,te" Jud~e I' K 1\1,nta, .m. -'Qlvd
a.ppeUMlb.oanaob' abo\'; ,II. $Qi;nt}}ll.iiiie'of" ·$.u.1t N'o..120 {}C ,1915. " \
title, ·a.nd. ·pla~9. t~~lr -"~()le :FeH~~/o(,e ..on .th~· ·M.r. a.». :'M·u.rtl8~hvar,fQ·r··.t.heA:p;Jjelia-n:t~ .. -:
ad~enti-tioui 1,1.irO·UUlB·t·anoe thattb-ey tlr6 Mr~ .'lji~ka~t . AJm.arani, ,..:rQr·the·:R-e;8·.pO~·,~' .
de:fendn.nta in t·beQaee.. .. .... . e-uta. '" "'-i

W~e a·re ..aooQtdin·g}y. OfOp,i-1l10ri. that there ,. . '. J-U·D(}·M]~).NT·. ,
·is no 6uffioie't3t g:roul1d to' j\i~tify our BATtHi.E(;OR,·:' '.A:(j. (L J.~T;be ·fa()ts· 'llPQD .

\nterT~ret1oa on' second appea-l, and we whic~ 'this:.s.e~ondappe~l· CQ'g);'~8 ~.P /o~ :d~·:Gl...
.ismies thea·ppeal.·withooeta,· ' sicn are' th,ese.. In 1~883, aBi~nr·of'ill~pe.y':·

Ap'pet:I.ld~'sm1,'$se.d. was .deposited ·1)y.:th~:.. tr·tist'e·9:s: ·of~·c~·~t:~~.l.J.' /
texnple~ wi.th.tbe:~a.ther· of 'O'i-H~:- ¥anjQ ~hl:b-:e"d:u. '
·In.18o9~ there .'~~8 a .:dew~·nd "for ":tl)'t(
r~turnof ithe' 'money, '~nld" a J/e:f~sal ~y
]v.tanju·'s father~' In: 18.~7~ 'QP the: oooas.i~~#·'·

·.Qf~ another .ref'usal f ' "it i8·f·o.uti.d:-i~.h.at Jb.e:re::
. W·9.:8 ··.~n·:Q.ral .OQ·ntlt9.ot ..o-f~· .!:\i·atan tee ,'bjr··.·Q·~:e· .

BOMBAY HIGH- COURT.' ' '~:~l~t~:~::~ i::~~u~fae;::?~&~o~~;:p:,-~~~::
SECO'~D 'OI,;1f.ApPEAr:·:No..123:7'011':1916. . n:6t do: so, . IiA .190P:, the. ·~t·a,m.ple'·· ·tr~$te~·8'

Jan'.ua.t~/gl, t9ltL: '.-:.' .. I b;r'oua:ht9:" sQiit: ,o'9.,ingt .both"1YrQnjip.Mj8ib.,~·d·,n;
l''resc,,·t:~:-S:ft' ·'·S·tn.play B'a~Qh'~l'or, K·T., and. Manju. Buddu 'to' reo·.o·.ve:r ~·t·he.,·d:ep:osit.·'

Aoting Ohief JUri~:,~nd lyrr.,J~:eHoe . 'i~~t; S:g~~~~na;a~~d1r~a~:~wede.~~iie:~~t~J~,
'M ANJlJ ~f4-eAIlE.\7 SlI.ETTJ~· . ;M·anjq Buddu, ..Fr9int~i8·:· deor.~e· ~n· fi.ppe~l

·D EF:E~rD'AN'T-:--A:PPELLANT" W'RS" ·t'nken·.. to th~ . Di-at.rfo6·· . ~J lld:8~';\' ~:l'.'
ver,s?,s . ~~:g~8;t:t.·' ·~·u.~~:_ it.. ~~st~:~~.~.:.~Q.~lrry.:.~·a~:~:#.

S'HI'{Ap,p,j.~!v.I··ANXU;.·8H·ETTI ·,A·N.D OiFfERS - Manadu. T'be lea~n.ed. ,D..istrlctJu~·gahe·ld
_ P:LAJNTIFFS:~RKS,p6~DE~h.TS. .' that· the de'posi~ . with ~1.I.~.pju . ~a.h:ad~~s

Oont'fact. Act {tx. 'or 18'72), S8. 'l26,"128~~cLiabiUtv," .f.~.·ther w'as'provec1~ but -tha.t t-he "suit"h'ad:'
'nt-ea.nin.g o!--P,·i·ncipaL' .a1ld81",.et'U~·P1'i'1lC~pa·l debt' hE.co~~time·.·harred 'ove ':yea·re·; p.rior. to ifs'
,':l1''/'.cd.-.'Surefy, Uizbilityof. 1.·.·~ra~it.u:tion ~n·l~O, th~'t is. to . ··say,', . "it'

.Tly the word "Ua:biHty~' tts~d :ill. sec~.ions: .126 .a~ld ' . .
H. ..f U1B COrtt~o.ot A6i isintBniflgd' u, liabilitv whi'ch heQ~tg~' tiine~'b~~red in 18-9·5..'..·Tlh:e. 8'¥it,
is" cnf()rcc~bi.l:'l\t· ia.w, -a.nd, if' th~t~:ln:bilit"y . does 'vas:, tberefbre"dismisssd' as. j agaJnst.· .th~
not QXiRt, there cannot· b~',acontta,ct'of' .guaral1tee·. a:ppeli~nt,Manju; Mahad·u.· B'ut, aio'oe :Manj'u:
[p,. l'23', coL ~: p. l~4, 00.1. 2.J ..':' Bodduha:a:.: not' :a...p·p·e·a.led,·· ·t'he··t'ria.l·:..C.·.ou.rl~?s

'J'hero cu,nnot,·thercfore,· ba81 .. yaUd' contract of
guarantee, where .tJ~e'~ebtwhioh i's ,Bought to bo detu·eeag·airist htIr+wB.s,oobtlr.med. rrh~' th~ri'
gun;rant.eed .has alJ;ead.y bac.o~a ti.nl·e~,barred. In pla,tIl'titra exe'outed: fheir··deote-e. 8,·ga:inst:14a.riJu·
·snoh. 11 case thtM:'e is: n6't)nfbrceabl~ Uabilityin th~ ·Buddu iriMay 1912o,D.din·19:a'5·.l'Ja~j:ullud<ltt'
third person whicn·can. .form ;th~b,asis·;ofa con· h-av-in'g .die... d" :hia ..,s.ona·brought ,.:this.· :·,SQft· .·td~
tract ofgt;r.mut.ea. [po 1:23, cot.'2;·.p·..1-24,:oCo.1.2.] . . .,.

';t,"i. creditu)' sl109, .the. pri.rrcjpal debtol' atl'd his ·rcoove,r'fro.roth e d;·efeild&.rit, -.rylan·jn ·Ma'badu,
flurety for.thedeht s;nd·oPttlJ.i.bedt\·d¢cr,~e.·agtwinst the ~utu whio'b he,db·oen·· paio·by·· t:ha:m'
bQth. 'rh-e prin.qipal:d.ebtor ! .alo~e·' appealed and. . ~ in ttle ex'€o-u Ho·p. Th~. .].ear:rled· .f)·i,str..~i6t

b.~s appeo,l. wA,s~Rowed)QJlt~e'S':r9Pll.d Ih{).t .pn the ~ludge . ·tfmrm ing the -d.ecree ··of-t.he Su·bo·r-(i i.'
dfi,t1.~ ''On. which-f,h'OcontW;ot of ,surety wa'S.enter-ed 1 . , .
!nl.o the p~i·nbil>~t. ~~~It hA:d. ooqPtilQ, .tirp·g.{llrrr.ed. rB\~: v~qll~ h'~q p~!dtije" pia,inti;£fE'entitl~
T.h~a:Ul·ety p·()tha.-v.hlg ap·p.e.a:le'd the. de-cre~ ~lfrainst t{)· t.ecbv€r·!rom .Manju Mahadu t. tb~pf.inoiiJ·9;rl
him W6IS con,firmed. - The ·~redito.rr.ooovered t:he .debt debtot. . :it '.

fro'mthe suret.y, w,h.9 .·th-en sued' the prinoipalfor He i-so tb.·~ appe.lJan.·.·.'..t'.o8lo·r.a. u·s,· .. a.nd,oD: .. ·bie
the reco'veryot' the ~~o(juuk I.. '

H:.e1,it, that t,h{l .pri,n.o'lpal d-ebt hli.vi~·g be(}ome ·be'"hf}JU Mr. ~l1urcleehvall'6 prina.ipalpo·iilt·i$,tba;t··
b~rx~d ,,-4. ~~ ~~'/'iOf ~he 'COlltmet .of ~'~retl,tbet~ ·'1·p·o·..lowSf{J;()1,Jrl-s w~re' wron;~in tb:f)b~ Q.~te.J'.w.i·
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KARNATAKA BOARD OF WAKF v.GOV1: OF INDIA 7,79

anywhere as to whether the vocalcords were affected ornot. Thedoctor, PW
7 specially stated in his evidence that the vocalcords were not·at all affected
and the victim could speak. This being the position, we do not' find any
substance in this point as well. For the foregoing reasons, we are of the view
that the prosecution has failed to,prove its casebeyond reasonable doubts and
the High Court was quite justified in upholding conviction of the' appellant.
As such, noground whatsoever for interference by this Court is made out.

8. Acc.ordingly, uppegl [gils and tile ~lllne is dismissed.

(2004) 10 Supreme Court Cases 779

(BEFORE S.RAIEND RA. BABU AND G.P. MATHUR,J1.)

.KARNATAKA BOARDOF WAKF Appellant;

Versus
GOVERNMENT OF INDIA AND OTHERS Respondents.

Civil AppealsNo. 16899 ofJ996t with Nos. 16900 and 16895 of 1996,
decided on April lo,2004

A. M.ualim L61W ~ Wflkf~ -, Wald'Act~1954 - SSe 4,26 & 56 - Nature
of suit property - Whether government property or wakf property ­
Held, property must be "existing"; wakf property on the date of
commencement of the Act so as to entitle the Wakf Board to exercise power
over the same - Where the property in question had been acquired b)'
Govt. of India under Ancient Monuments Preservation Act, 1904 and
entered in the Register of Ancient Protected Monuments long back and
Govt. of India remaining in absolute ownership and continuous possession
thereof for the last about one century, held, the property cannot be said to
he an "existing" wakf property and therefore, appellant Wakf Board cannot
exercise any right over the same --- Hence subsequent notification issued in
1976 by the appellant Board showing the property as having been declared
wakf property under S. 26 of the Wakf Act, and published in gazette, would
be null and void and. Hable to be deleted~ IfattUm. 61' ownatsnip, PO~&@~~ion
and title over the property, having been' proved on admissible evidence and
records by Govt. of India, appellant's claim over the property based on
SOIne borderline historical facts, unsubstantiated by concrete evidence and
records, cannot be accepted (Paras 8 and 9)

B. Ancient Monuments Preservation Act, 1904 - S. 4 - Acquisition of
immovable property by Govt, of India under the Act - Proof - Entry in
Register of Ancient Protected Monuments - Evidentiary value of ­
Register maintained by Executive Engineer in charge of the ancient
monuments produced wherein suit property was mentioned and the Govt.,
was referred, to as the owner -- When manner of acquisition was not under
challenge,held, the entry in the Register couldbe treated as a valid proof of
"cqui~itjon under the appropriate provisionsof the .Act (Para 8)

t From the Judgment and Order dated 10-3-1995 of the Karnataka High Court in RFA No. 549 of
1986
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,C. Specific Relief Act, 1963 - S. 34 - Suit for declaration of Qw~el'Sb;p

and title over immovable property ~ Proof - Held,' must. be: proved by'
admissible evidence and records - In a title suit of civil nature, therelsno a
scope for historical facts alld claims - Reliance 00'borderline. .historieal
facts would lead to erroneousconclusion - Plaintifffilingti~le~uit.slJJ,)Qld
be very clear about origin of 'title over the property and:mP$t.·specifically
plead it -- Civil Procedure Code, 1908, Or. 6R. 4 (Paras 8,andt2)

D. Adverse Possession - .Essentials of~·Held, are exclusive physical
possession ana animus possidendi to hold as, owner in exclusion .to.the actual.
owner - Facts to establish claim for adversepossesslonystatede-c Pleas of b
adverse possession and of title are mutually inconsistent -Lim;i~tionAct,
1963, Art. 65

In the eye of.the law~ an owner' would be deemed to he in possession of ~
property so long as there is no intrusion. Non-use of the property by the owner
even for a long time won't affect his title. But the position will be alteredwhen
another person ~ake~ possess.i0n of th~ property and asse~s arig~t. o~er ~t. c
Adverse possession IS a hostile 'possession by clearly asserung .hostile title In
denial of the title of the true owner. It is a well-settled, principle that a party
claiming adverse possession .mustprove that his-possession is,'''nec vi, neeclam;
nee precario", that is, peaceful, open and continuous. The possession must.be. ­
adequate in continuity, in publicity and inextenrto.show tbarthetrpossessien is .
adverse to the true owner. It must startwitha wrongful disposition of the rightful
ownerand be actual, visible, exclusive, hostile and continuedover the.stanitory d
period. Physical fact of exclusive possession' and: the animuspossidendi to bald ,
as owner in exclusion to the actualowner are 'the most important factors 'that are
to be RccOunted in C9geg of tbig nature. PIeR of. Rdverge, po~g~gion .jg.' not a '~Ure
question of law but a blended one Of fact and law. Therefore, aperson whc
claims adverse possession should show: (a) on what, date he came-into
possession, (b) what was the nature of his: possession; (c) whetherrfiefactum.of..
possession 'was known to the other .party, (d)how, Iong.bls-possessicnhas 's
continued, and (e) his possession was open andundisturbed.'Aperson:pleading,
adverse possession has DO equities in his favour, Since he.is trying tc.defeatthe
rights of the true owner, it' is for him to clearly plead-and establish "allfacts
necessary to establish his adverse possession. (Para11)

S.M, Karim Y. Bibi Sakina, AlR 1964 SC 1254; Parsinni v, Sukhi, (1993) 4 ,sec 375; D.N.
venkatarayappa v, State of Karnataka, (1997) 7 SCC 567; Mahesh Chand Sharma (Dr.)
v. RajKumari Sharma,(1996) 8 sec 128, relied on

A plaintiff, filing a title suit, should be very clear about the origin of title
over the property, He must specifically plead it. The pleas on t.itle and adverse
p6ss~ssi~1\ OJ.1{!; mutually ir)e~H1sist~nt Mci the Burer aoeg l'Cl hegin too~erme until
the formeris renounced. (Para 12)

S.M. Karim v, Blbi Sakina, AIR 1964 SC 1254; P. Periasami v, P. Periathambi~(l995) 6
sec 523; Mohan Lal v, Mirza Abdul Gaffer, (1996) 1 sec 639, relied on 9
In this case, the respondent obtained title under the provisions of theAncient

Monuments Act. Rut, the alternative plea of adverse possession by the
respondent is unsustainable. The element of the respondent's possession of the

. suit property to the exclusion of the appellant with the animus to possess it is not
.. specifically pleaded andproved. So are the aspects of earliertitle.of the appellant

or the point of time of disposition. 'i· (Para 13) h

'1,.'"
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E. Civil Procedure Code, 1908- Or, 41 R. 27 - Scope of -- Additlonal
evidence - Production of
Held:

The scopeof Order 41 Rule 27 CPC is very clear to the effect that the parties
to an appeal shall not be entitled to produce additional evidence, whether oral or
documentary, unless they have shown that in spite of due diligence, they could
not produce such documents and such documents are required to enable the court
t.o pronounce properjudgment. (Para 6)
Appeals dismissed R-P"MJZ/29967/S

e

c

h

9

Advocates who appeared in this case:
Salman Khurshid, Senior Advocate (lmtiaz Ahmed, Javed A. Warsi and Z. Ahmad

Khan, Advocates, with him) for the Appellant;
Mukul Rohatgi, Additional Solicitor General (Sanjay Hegde, Satya. Mitra, S. Wasim A.

Qadri, Anil Katiyar and Ms Sushma Suri, Advocates, with him) for the Respondents.
Chronological list ofcases cited on pageis)

1. (1997) 7 see 567, D.N. Venkaiarayappav . State ofKarnataka 785c-d

2. (1996) 8 see 128, Mahesh Chand Sharma (Dr.) v, Raj Kumari Sharma 78Se.j'
3. (1996) 1 sec 639, Mohan !.AIv , Mirza Abdul Gaffer 786ci'
4. (1995) 6 SCC523, P. Periasami v, P. Periathambl 7~?f

5. (1993) 4 see 375, Parsinni v . Sukhi 785c.-(1
6. AIR 1964 SC 1~54, S.M. Kq.rim v. Bibi Sakina 785c-d,785/

d
The Judgment of the Court was delivered by

S. RAJENDRA BABl), J.~ Three suits were filed by the first respondent
in each of these cases seeking for a declaration that notifications issued by
the Karnataka Board of Wakf i.e, the appellant before us, showing some of
the defendants to be illegal and void or in the alternative, to declare the first
respondent as owner of the suit properties on the ground that they have
perfected tb~ir title by adverse possession and consequential relief IIfor
permanent injunction. There are three sets of properties in each of these three
matters, One is CTS No. 24 of Ward No. VI,' described as "Karimuddin 's
Mosque", another is CTS No. 36 of Ward No. VI, described as "Mecca
Masjid' and the other is (:TS No. 35 of Ward No. VI, described as "Water
Tower". All of them were situated at Bijapur.

2. The claim made by the first respondent is that they acquired the suit
property under the Ancient Monuments Preservation Act, 1904 (the Ancient
Monuments Act) and a notification had been published in that regard and the
suit property had been entered in the Register of Ancient Protected
Monuments in charge of the Executive Engineer. Thereafter, the Government
of India enacted the Ancient Monuments and Archaeological Sites and
l{eluainB A{lL~ 1958 and the suH propcn·y c~nlv to be under the managernent
of the Department of Archaeological Survey, Government of India. It is
asserted by the first respondent that in all the relevant records, the name of
the Government of India has been shown as the owner of the suit. property
and that they came to know t.hat the defendants got published Notification
No. KTW/531/ASR-74/7490 dated 21-4-1976, showing the suit property as
having been declared as "wakf property" in tenus of Section 26 of the Wakf
Act, 1954'and was also stated to have been published in the gazette.
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Inasmuch as the suit property since inception was under the' ownership of the
plaintiff with lawful possession thereof, the defendants could not have made
any claim thereto nor got the same declared as wakf property. The defendants a
contested t~is claim of the plaintiffs in the 'original, suits and that after
followingdue procedure publication'has been made in theKarnataka Gazette
in terms of Section' 67 of the Kanfataka Land Revenue Act and the.order
passed by the officer concerned isbindinS,on the plaintiff and, therefore, the
plain tiff cannot claim any ownership on the ground of adverse possession.'

3. While this is the stand of the Wakf Board, the appellant before us, and b .
the other defendants described as to' be "mutawallis": of the wakf property,
stated that one of the Arab preachers, Peer Mahabari Khandayat 'came, as a.
mission ary to' the Deccan as early as ,AD 1304 and occupied whole Arkilla
and erected "Mecca Masjid" according to the established customs to offer
prayer which is surrounded by a vast open area. The 'said property had all '
along for seven centuries been treated, as wakf and has since after the time of c
the Peer, been managed, looked after and maintained by sajjada nashin from
rime to time. No one has interfered with their right.They claim that they have
appropriate sanads to show that the property in question is wakfproperty and
that anothe portion of the suu proporty also belongs tothvDarga ofPeer
Mahabari Khandayat and Chinni Mahabari Khandayat DargaArkilla, Bijapur
and, therefore, the same has been appropriately entered in the wakf register. d

4. The trial court raised several issues in the matter and gave a finding
that on a consideration of the oral and documentary evidence in' the case it is
clear that even prior to the introduction of the Survey Department at Bijapur,
t.he Government of India had taken these properties as ancient monuments
and they are protecting them by keeping appropriate watch over these
monuments but now the defendants have come forward contending that these e
properties are wakJ properties and they have nothing to show that even after
the demise of Peer Mahabari Khandayat they remained in thepossession of
the same, The properties in question were acquired by the Government of
.India as long back as 1900 and they started preserving' them as important
historical monuments and they remained in possession and enjoyment of
them. This was clear both from oral and documentary evidence and on that
basis, the trial court held that they are owning and managing the suit
properties. The trial court also gave a finding that the Wakf Board itself
declared these properties as wakf properties without properly following the
relevant provisions of the Wakf Act. and without following due procedure
prescribed therein and in a case where there is a dispute as to who is a
stranger to t.he wakf, a mere declaration by the Wakf Board will not bind such 9
person and on that basis the trial court.decreed the suit. '

5. The matter was carried in appeal. A Division Bench of the High Court
examined the matter once over again and affirmed the findings of the trial
court. rrhe Divis·ion Hench also nohced thal at U1e end of the ar~umel\~ th~ .
appellant. made a submission that as they have not produced some of the.
important documents, the matter may be remanded to the trialcourt in order h
to enable them to produce the said documents and with a direction to the trial

,.
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court fora fresh disposal in accordance with law. The High Court did not
allow the plearaisedby the appellant that there are documents in question
which will go to the root of the matter orwhich would be necessary' in terms
of Order 41 Rule 27 .CPC..to permit them to adduce further evidence a)1QOIJ
that basis rejected that claim.. The High Court affirmed the various findings
given by the trial court.

6. In the circumstances, the learned counsel for the appellant reiterated
the claim made before the High Court that they should be permitted to
adduce furtherevidence before the Courtto substantiate their claim but when
the matters were pending before the trial court and the High Court they.had

9ln~le o~~ortunity tc> do ~O. If they had to produce appropriate documents,
they could have done so and also it is not clear as to the nature of the
documents which they seek to produce which will tilt the matter one way or
the other. The scope of Order 41 Rule 27 Cl'C is very clear to the effect that
the parties to an appeal shall not be entitled to produce additional evidence,
whether oral or documentary, unless they have shown that in spite of due'
diligence, they could not produce such documents and such documents are
'required to enable the. court to pronounce proper judgment. In this view 'of .
the matter, we do not think there is any justification for us to interfere with .
the orders of the High Court, However, in view of the argumen ts addressed·,,·,:,,·:·.~!)":.i"

by the learned counsel for the appellant, we have also gone in to various
aspects of the matter and have~iven another look at the Ina~ter and our .II"IL,

findings are that the view taken by the High Court is justified. However, one
aspect needs to be noticed. The High Court need not have stated that the first
respondent is entitled to the relief even on the basis of adverse possession.
Vo-le propose to examine this aspect.

7. The case advanced by the appellants is that one Arabian saint.,...,.....
Mahabari Khandayat came to Bijapur around the. 13th century, acquired
certain properties (suit property) and constructed "Mecca Mosque" which.is
under the management of the lineal descendants of the said saint; that by
virtue of notification bearing No. }(TW/531/ASR-74/7490 dated 21~4-1976,

issued by the appellant and the Karnataka Gazette Notification, p. 60S/Part
VI dated 8.,7-1976, they became absolute owners and title-holders of the suit
property; that pursuant to the circulars dated 8-6-1978 and 22-1-1979, the
Deputy Commissioner of tlle districts were insuucieo to hand over
possession of any wakf properties that are under the possession of any
government department; that by virtue of the said circular the Assistant
Commissioner, Bijapur held enquiry under Section 67 of the Karn atak a Land
Revenue Act, 1964 and arrived at the conclusion that the suit property is a
wakf property; that the alleged acquisition by" the respondent itself is a
concocted story; that the notification and the gazette publication itself is a
notice to all concerned and the respondent failed to reply to this notice; that
the original suit is bad by limitation: that the original suit itself is not
rnaintainable since there is no notice under Section 56 of the old Wakf Act;
that the plea regarding title of the suit propertyby the respondent and the plea
of adverse possession is mutually exclusive; that, therefore, the appeal is to
be allowed. I

I
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8. Pertaining to the ownership claim of the appellants over the ,suit

property, there is no concrete evidence on record. The contention of the
.appellanrs that one Arabian saint' MA.h~hari KhondllY9.t came to India and' '8

. . built the Mosque and his lineal descendants' possessed the property, cannot be
accepted if it is not substantiated by evidence and records.'As far as a title
suit of civil nature is concerned, there is no room for historical facts and
claims, Reliance on borderline historical facts will lead to erroneous
conclusions. The question for resolution herein is the factum of ownership,
possession and title over. the suit. property. Only admissible evidence and b
records could be of assistance to' prove this. On the other hand, the
respondent produced. the relevant copy of the Register of Ancient Protected
Monuments maintained by the Executive Engineer in charge of the ancient
monuments (Ext. P-l) wherein the suit property is mentioned and the,
Oovernment is referred to as, the owner. Since the manner of acquisition is
not under challenge, the entry in the Register of Ancient Protected c
Monumeuts could be treated as a valid proof for their. case regarding the,
acquisi tion .of suit property under the appropriate' provisions of the Ancient
Monuments Act. Gaining of possession could be either .by acquisition or by
assuming guardianship as provided under Section 4 thereof. Relevant extracts
of Ext. P-2, CTS records fortify their case. It shows that the property stands
in the name of the respondent. Moreover, the evidence of Syed AhdulNabi d
who is the power-of-attorney holder (of Defendants 2-A and 2-B" in the
original suit) shows that the s-uit property 'has been declared as, a. protected
monument and there is a signboard to this effect on the suit property. He also
deposed that the Government is in possession of the suit property-and the.
Governmen t at. its expenditure constructed the present. building in .the suit
property. On a conjoint iinalYBis of B]\lB, r-l, r-~ and deposition of Syed ~

Abdul Nabi, it couldbe safely concluded thatthe respondent is in absolute
ownership and continuous possession of the suit property for, the, last: about.
one century, Their title is valid. The suit property is governmentproperty and
not of a wakf character.

9. The old Wakf Act is enacted "for the better' administrationvand
supervision of wakfs". Uncler Section 4 of the old Wakf Act, Survey
Commissionerts) could only make a "... survey of wakf properties existing in
the State at. the date of the commencement of this Act". The Wakf Board
could exercise its rights only over existing wakf properties. Since the suit
property itself is not an existing wakf property the appellant cannot exercise
any righ t over the same. Therefore, all the subsequent deeds based on the
presumption that the suit property ig ~ woo property are of no consequence 9
in law. The notification bearing No. KTW/531/ASR-74/7490 dated 21-4­
1976, issued hy the. appellant and the Karnataka Gazette Notification,
p. 608IPart VI dated 8-7-1976 is null and void. The same is liable to be
deleted. In view of this, the aspects relating to treating gazette notification as
notice and limitation need not be looked into.As regards the compliance with
notice under Section 56 of the old Wakf Act, the High Court based on h
evidence an'd facts ruled that the, same is complied with. This is a finding of
fact based on evidence.

•
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10. Nowwe will,turn to the aspect of adverse possession in the context of
the presentcase. The appellants averred that the 'plea of the respondent based
on title of the,suit prope.rty and the plea of adverse possession are mutually
exclusive. Thus finding of the High Court that the title of the Government of
Indiaover the suit propertyby way of adversepossession is assailed. '

11. Inthe eY~if the la.~? an Q~vner would be deemed' to b~~2J2,~s~ess~n

of a property so long as the.re is no . . . n-use ofth~~be
OWl,l yenor a ong tIme WOQ't affect his title. But the positi~ill be
altere.d when another person takes possession of the property and asserts a
right over it. Adverse possession is a hostile possession by clearly asserting
host.ile title in denial of the title of the trueowner. His a well-settled principle
that a party claiming adverse possession must prove that his possession is
"nee vi, nee clam. nee precario", that is, peaceful, open and continuous. The
possession must be adequate in continuity, in publicity and in extentto show
that their possession is adverse to the true owner. It must start with a
wrongful disposition of the righ tful owner and be actual, visible, exclusive,
hostile and continued over t.hestatutory period. (See S.M. Karim v. Bibi ..

Sakina1
, Paroinni Y. Sukh~'2 and [l.N. YcnkGt"r'lY"JlJI" Y. Sf~te ofKarnataka3

.) ,

Physical fact of exclusive possession and the animus possidendi to hold as
owner in exclusion to the actual owner are the most important factors that'fare~;;"

to be accounted in cases of this nature. Plea. of adverse possession is nota·"
pure question of law but a blended one of fact and law. Therefore.vaperson": ..
who claims adverse possession should show: (a), on whatdate he came into
possession, (b) what was the nature of his possession, (c) whether the factum
of possession was known to the other party, (el).how long his possession has
continued, and (e) his possession was open and, undisturbed. A person
pleading adverse possession has no equiti.es in his favour. Since he is trying !',

to defeat the' rights of tlle true owner, it is for him to clearly plead and
establish all facts necessary to establish his adverse possession. [Mahesh ," .
Chand Shfumq (O?:) VI RCf.i Kumari Shanna4 .] , .....

12. A plaintiff filing a tit.le suit should be very clear about the origin of
title over the property. He must specifically plead it. (See S.A1. Karim. v. Bibi

.Sakinai.; InP. Periasami v. P. Periathambii this Court ruled that: (See
p. 527, para 5)

"Whenever the plea of adverse possession. is projected, inherent in
[he plea is that someone else was the owner of the'property."

The pleas on title and adverse possession are mutually inconsistent and the
latter does not. begin to operate until,the former is renounced. Dealing w~th

1 Am. 1964se 1254

.2 (1993) 4 sec 375

h 3 (1997) 7 sec 567

4 (1996) 8 sec 128

5 (1995) 6 sec 523
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(BEFoREARInT PASAYAT AND C.K. THAKKER, J1.)
USMAN MIAN'AND OTHERS

Versus

786 SUPREME COURTCASES (2004) 10sec
Mohan Lal v. Mirza Abdul Oaffar6 that is similar to the case in hand, this
Court held: (SeC pp~ 640-41, para 4) " ,

"4. As regards the firstplea, it is inconsistent with' the secondplea, a
Having come into possession under the .agreement.hemusr disclaim his
right thereunder,and plead,and prove assertion of his .independent hostile
adverse possession to the knowledge of the' transferor or his successor in
title or interest and that the, latter had acquiesced to his illegal possession
during the entire period of 12 years i.e. up to completing the period his,
title by prescription nee vi, nee clam, nee precario. Since the appellant's b
claim IS founded on Section 3~-A, It goes without saying that he admits
by implication that he came into possession of land lawfully under the
agreement and continued to remain in possession till date of the suit.
Thereby the plea of adverse possession is not available ro the appellant."
13. As we have already found, the respondent obtained title under the

provisions of the Ancient Monuments Act, The element of the respondent's c
possession of the suit property to the exclusion, of the appellant with the
animus to possess it is not specifically pleaded and proved. So' are the aspects
of earlier title of the appellant or the point of,~me of disposition.
Consequently, the alternative plea of adverse possession by the respondent is
unsustainable. The High Court ought not to have found the case in their
favour on this ground.

14. In the r~~\ltt. tb~~e appet1ls Btano diBnUBSed I ,

STATE OF BIHAR Respondent.

Criminal Appeal No. 587 of 1999t, decided on October 4, 2004
A. Criminal Trial - Circumstantial evidence - When can conviction be

based on - Principal fact can be inferred from the chain of circumstances
'- Circwnstances must be proved beyond reasonable, doubt and mustbe
shown to be closely connected with the principal fact - Chain of
incrimlnating circumstances must be consistent only with the hypothesis of
gull t of the accused '

B. Penal Code, 1860 ...- Ss, 302/34 - Circumstantial cvidence­
Accused's abscondence is a vital circumstance - Falsity of defence plea
provides an additional link to the chain ,of, incriminating circumstances ­
Held, incriminating circumstances proved by prosecution conclusively 9
established commission of murder by accused-appellants - Hence their
conviction upheld

A woman was found dead in her husband's house. The prosecution case was
based on circumstantial evidence .. The circumstances which were pressed into

6 (1996) 1see 639 . h
t From the J~dgment and Order dated 7-8-1998 of the Patna High Court iner!. A. No. 424 of

1986

•.'
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1 S,CIR.

THE STATE OF RAJASTHAN AND OTHERS

(B. P. SINHA, C. J., P. B. GAJFlNDRAGADX-AR,

K, N, . WANCHOO, K. C. DAS GUPTA and
J. C. SHAH, JJ.)

/ ~

to-an order for possession of'the premises in ques-1!!.!J...
"tion, Theappeal accordinglyfails 'and isdismissed Kr;.r,~Qnl,llsltUJdi
with costs. . ~ " Desai

v.
DOl VijJOY'

l\TntluJ,u,'ara Te1nple- Pri.1'ale or. public 'tp,mple-Te~t3"­

Yalidity of 'enactment pro?~hJ,ing for proper a(lminiatration oj
templt,~Gon~titutia'RJality-~\TQ",dw{{ra Tr.mple A~tl }fJ59 (Rqia.~~ .
than 13 oj IV,59) ' 88~:~ (viii), 3, 4, 5, 7, 10,1.1, 16,2J, 22, 27',
28, ,'1fJ, 3,), so, 37--0onstitui'ion of India, .Artp, 14, .19 (1) (f),
.) f! t)() I) I (')) ..... '.J, ... ),') ,.... '

TIIJKAYATSliRIGOVINDLALJI, MAHARA,J

The history of the Nathdwara Temple in the District of
Udaipur showed that Vallabha, who' was the founder of the
denomination known as Pushtimargiya Vaishnava Sampradaya,
installed the idol of Srinathj i ina temple and that later on his
descendants built the Nathdwara Temple in 1761. rr hc reli-
gious reputation of the temple grew III Importance and several
grants were made and thousands of devotees.visiting the temple
made offerings to the temple, The succession to the Gaddi of
the Tilkayat received recognition from the Rulers of Mewar,
but on several occasions the Rulers" interfered whenever it W2l$

, found that the affairs of.the 'temple werenot managed prrperly~
In 1934 a Firman was issued 'by the Udaipur Darbar, by, which,
inter alia, it· was declared that according to the Iaw of .Udai­
pur all the property' dedicated or presented to or otherwise
coming" to the Deity Shrlnathjl was property of the shrine, ,that

"the 111kayat MaharaJ fOf the time being w,as merely a, ~ust()..
dian, Manager and Trustee of the said property and that the
JJdai"pl.fr 'Darbar' hadabsollile right "lo'-'supervise" that the. .
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(3) tl:at an .abs?lute m?na.r~h was the fou?tain~head· of
alllegislatlvo, e1\CC\1tlV~ i1lnd judicia! powers, that It .WAS of the
very essence of sovereignty '(Nhic~ ~este~ in him t.hat he: could
supervise an? ~ontrol th: admmlstratlonof public chanty, and
that this prlnclple. applied as much to.Hindu monarchs as to
any other absolute monarch, Any order issued by such a Ruler
would have the force of law and govern the rights of the' parties
affected thereby; and thateccordingty, the.Firman issued by the',
Mahar(l!la.of Udaipur __ Jn J.~~q1;._ .. ~'t~l. ~- .1a_w.b-y._.;:wllich-t~e -afl'a-i-fS-"
ot'-ihe"--Na"thdwqra Temple were governed after its Issue, ,

(2) that in view or the documentary evidence in)he case
it could not be held that the temple was built by the Tilkayat of
the day as his private temple or that it stillcontinuesto havethe
character of a' private temple; that though from the outside
it had .the appearance of a Haveli, the. majestic st~~cture inside
was consisten t with the dignity of the idol and with the charac-
ter of the, temple as a public temple,

- .
,I. . ...... .., ... . .... .

pr~pt:rty dedicated ~O·, the shrine was. used fQr tholegitimltC· .
purposes '.o.t the shrine. The management of the affairs by t11e
appellant Tllkayat was not successful 'and it became ·necessary
that a scheme should .be framed for the management" of .the
Temple, On February 6, . 1959, the 'Governor of Rajasthan
promulgated an Ordinance, which w~s in due course .replaeed
by the Nathdwara Temple Act, 1959. ·The appellant challen­
ged the validity of the Act on the grounds, inter alia" .. that the
idolof Shrinathjiin the Nathdwara .Temp~e·andiall 0 the pro.. '
perty pertaininz to it were his private prpperties and, as '\r\~,b;

the State Legislature was not competent to .pass the Act, that
even if the .Nathdwara Temple was held to bea public temple,
he as Mahant orShebait had a beneficial interest in the, office of
t.he high priest as well as thoe. prop,ertie.s of the temple.-and -tha~
on that .footi~g., .his rights .under Arts..., 14, 1~ (1) (f) and 31 (2)
of the Constitution of India had been contravened by the Act.
It wag also urged that the provisions of the Act infringed. the
fundamental 'rights guaranteed to the Denomination . under
Arts. 55 (1) and .'2.6 (b) and (c) of the Constitution. The
question was also raised as to whether the tenets of the Vall-
.a.bha tl~t\6m ifiation and its religious practices requlredfhat the
worship by the devotees should be. performed at '~he private
temple and so' the existence of public temples was inconsistent
with the said te~ets and practices,

, .Held, (1) that neither that .tenets inor the religious prac-
tices .of the Vallabha school necessarily postulate that the
followers of the school must worship in a. private temple.

, \0)' .
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The Durgah Oommitiee, Ajmer v, Syed. Hussain Ali,
[t962] IS. C. R. 3~3, referred to.'
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Sh,i ,qolllnil.tji
MaAa,f"j

v. .
...~tatf of RqjQlth,n
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'. J4adhaorao Phalke v.The_State oj Madhya 'Qharat, [1961]
1 S. C. R~ 957') relied on. ':,'._. . '.

(4), that under the law of ,Udgjl'urthe .Nathdwnra T~ml'le
was a public temple 'and that the Tilkayat was no more than
the Custodian, Manager and Trustee of the property <'belonging
to the temple, ." . .

. .
(6) that the Act was not invalid on the ground of discri-

mination und.er Art. 14.

Vidya Varuthi Thirtha v, Balusami Ayyar, (1921) L. R. 48
If A. sq2 and the Oommiesioner, Hindu Religious Endowments,
Madras v, Sri Laksh1nindra Tirtha Swamiar oj Sri Shirur Mutt,
[1954] S. C. R. 1005, considered. . '.

Shri Ram Krishna Dalmia v, 'Shri Justice S. R. Tendolkar,
[1959J s, C. R. 279, relied on.

(7) that the right to manage the properties of a' temple was
a purely secular matter and could not be regarded as a religious
practice under Art. 2.5,(1,) or as 'amounting to affairs in matters
of religion under Art. 26 (b). Consequently, the Act in so far
as it 'provided for the management of the properties. of the
Nathdwara Temple under the provisions or the Act, did not
contravene Arts. 25 (1) and 26 .(~).

, (5) that 'having regard to the terms of the Firman of i9S4
the right claimed by the Tilkayat could not amount to a right
1:0 propert;.' under Art. 19 (I) (f). or constitute property under
Art. 31 (2). of the Constitution; that even if it wereiheld that
I~'his right constituted a right to hold property, the restrictions
imposed by the Act must be considered as reasonable and in the
interests of the public under Art. 19 (5).

(8) that theexpre ssion "Law" in Art. 26 (d) meant a law
passed by a competent legislature and under that Article the
legislature was competent te make a law in regard to the ad-
ministration of the property belonging to the denomfulti~n and
that the provisions of'.theAct.providing for the constitution of
a Board to administer the property were valid.

RatilaZ Panachand aandh~: v, The State of Bombay, ~1954J

S· C,. R. 1055,1 referred to, . ,.'

.;~{.
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AND
\'ICE VERSA·

(b) Civil Appeals' Nos~654, 655 ·and:·:758·
of 1962. .

Appeals from the judgment and order dated
January :~l, 1962, of the ,Raj·astha.nHigh Court in
D~ B. Civil Writ Petition No. 310 of 1950./., . ......

AND
VICE VERSA

(c) Civi! Ap-pe~l·.No~6·56··of-·-1 ..!)62.

(13) that 55•. 5', 7, 10, 11, 21, 27, 28,35', 36 and 31
were valid. .

CIVIL ApPELATEJUI,T~DroTION:.Civil Appeals
Nos. 652} Bn3 and 757 of 1962~ ,

Appeals from the judg:ment and. order dated
January'31. f 1962, of the' Rajasthan HIgh Cou'rt in
D. B. Civil Writ. Petition No. 90 of 1959.

J:~" '
564 SlIPREM'E COt1.~T ·RE·:PO.R;TS· [19()'41 V:OL.

(9) that the scheme envisaged by SSt 3, 4, 16, 2.2.·and '34of
the Act merely allowed the'administrationof the' propertlee .ef .
the temple which wasa purely secular matter to be undertaken
by the Board .and that the sections were valid.

(10) that under s.5 (2) (g) it was necessaryfbatthe
members' 6f~he Board other than the Collector' of'Udaipw
District should not .only profess Hindu relizton but must also .
belong to the PushtiMargiya Vallabhi Sampradaya.iand
that the proviso to s. 5· (2) (g) which .enabled a Collector
to be a statutory member of the Board even though he lI)~Y .not
be a Hindu and maynot belong to the denomination, dld not'
contravene Arts. 25 (1) and 26 (b).

(11), that the expression ' 'affairs of the temple" in ·S. 16
--------....---,te!eued Daly the purely ~ecular affairs in re ard· to the~dminis ..

tration of the tcmpl~ ~nqthat the section was v~ 1 •

(12) that s, 30 (2) (a) in so far as it conferred'on the
State Government power to make rules in respect of the quall­
fications for holding the ofic.~ of the Goswami, was invalid.'

: ;1,1
I I' . Tilkfl.yat
1 , f! Sh,i' G~Qt'indllllji

Ii : . MahfJ.raj
, I V.
i l Stilt, o! RIljDsllu~n"
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C. K. DaphtarYJ Solioitor-General of India,
G. O.Kasliwal Adoocaie-General for theSt«et; oj
Rajasthan, ;1. M_ Teuari, [-{. K. Kapur, B. R. L,

. Iyengar" Kan Singh, V~, N. Sethi) B. R..0. K~i1(Jl~a~~

and P. D. Menon) for respondents Nos. 1 and 2'(in
C. A. Nos. 652 and. 656/62), respondent No. 1 (in
C. Ad N,q.654j62), respondents Nos. 2 and .3 (in
C,'A. No. 75'1/62), respondent No. 11 (in a. A.

. . No, 758/62) and appellants (in C. A. Nos. 653) and
~ 655/(2). .

. .Appeal .{rom the judgmenr and order dated
January" ~1~ 1~6~, '?~ ,tht:RaJasthan,~igh Court in
D. B. CiVIl WrIt Petition Nb~" ,421, 9f 1960,. .

(d) vVrit Petition: No. 74·of1962.
.'>i,,~f~' .

Petition under Article'. 32 of the Constitution of
India fo~ the enforcement.of fundamentalrights. .

. . M. O. Setalvad, .dtt()rney·Gen~r(l,llor India,
G. S.Pat1l4k,B~ 'B. .Desoi, ,V. A. l,eyidMu:oommad
and B. C. Mi8'ro,) 'for the appellant (in C. A.. No. ·652.
of 1962)' and respondent No.1 (in C. As. Nos. 653
and 757 of 1962)0' .

IJG.9 .
,.......,..

Tille",.t
811ri· (ltJlJint,.tji· .

M'Jnq,r((j
v. .

$1'11 qfRvJiJltn'Jn

II •• '.~. ,~ •••,': ' ," • .... '.... .: : 1
0

.'

,SarjooPrasad, ~9. B. L. Saxena and K.,K.
Jain, forrespondents Nos. 3 to 5 (in C. A. No. 652/62)
respondents Nos. 2-4 (in C. A. No- 653/62), respon­
dents Nos. 2) 3, 5, 6. and 7 (in C. A. NOe 654/62),
the Board and its members (in A, A.No. 655/62),
respondents Nos. 3·12 (in C. AA No. 656/62J and the
appellants (in C. 'A. N'os. 757 and 758 of 19'62.)

A. V. J1iswan,atha Sastri, Balkrishna £lcharya'
and M. V.Go8wam'i l for the appellants (in C. A. No.
654/62)~' respondents Nos. 1-10 (in C. A No. 655/62)
and respondents Nos. 1-10 (in C. A. No. 758/62.). ·

. P,; K. Ohakravart'V, forthe appellant (in C. A.
'No. 656/(2). . , _..
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. .

G. S. Pathak, B. Datta and Be P. Mahe8hwari,' ~

for the' petitioner (in W. P. No. 74/62). ' '

O.I{e DaphlarYJ Solioitor-Gerteral of India ,G. 13,
Ka$li'Uial, Adoocate..Generalfor the State oj Rajaau
than, M. M.Tewari, S, K. Kapur, B. R..L,'Iyengar,

,Kan '8ing7bJ f .. N. lJethi and P.D.Menon, for
respondents.Nos. 1 and 2 {in W'. PiNo. 74/62)~

Sarjoo Prosasi,'J'). B. L. Sexena and K 0 K,
Jain, {or respondents Nos. 3-12 (in W. P.No.74/62).

1963. ,January 21. The Judgment of the Court ~
was. delivered by .

• ·f

'1. '

GtJj',t'd'6Idilr.,r, J. GA.IENDRAGADKAR, J.-This group of seven
cross-appeals arises from three writ petitions field ,in

.the High Court of Judicature for Rajasthan, in which
the validity of the Nathdwara Temple· Act, 1959
(No. XIII of 19fj~J) (hereinafter called the Act) has
been challenged. . The principal writ petition was

,Writ Petition No. 90 of '1959; it was filed by the
P,lresent Tilkay,at G,ovindlalji (hereinafter vcalled the
Tilkayat) on February 28, 1959. That Petition chall­
enged the validity of the Nathdwara Ordinance, 1959'
(No. II of 1959) which had been issued on February
6, 19591 Subsequently this Ordinance was repealed
by the Act which, after receiving the assent of the
President, .came into force on . March 28, 195911
Thereafter, the1'ilkayat was .allowed ..to amend,
his petition and after its amendment, the petition
challenged the vires of the Act the provisions of which
are identical with the provisions of its predecessor
Ordinance. .Along with this petition Writ Petition '
No. 310 of 1959 "vas filed on "August 17, 1959,..
by.~~~rten petitioners who. pu~~orted to act
on'"behalf of the followers of: 'tne Pushtimargiya
Vaishnava Sampradaya, This petition attacked the
validity of the Act on behalf of the Denomination of
the followers of V'allabha. On November 3., 1960,

1963
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the third Writ Petition (Np.421 of 1960) was filed on
behalf of 'Goswami ·Shril~GhanshyamJalji who as a
direct descendant of Vallabha, set up 'all interest in .
himself in regard to 'the Nathdwara Ten~ple,·, and as
a person he.~jng interest .in ,the said T~lIPl~, he
challenged ttil' validity 'of' the Act. These, three peti­
tions were heard together by the High' Court and
have been dealt with by acommonjudgment, 'In
substance, the High Court has upheld tIle validity of
the' Act, but it has struck down as ultra vires a part
of the definition' of 'temple' in s. 2 (viii) , a part ofs. 16
which refers to the affairs -of the temple; s.. 2~J sub-ss,
(2) and (3); s. 30 (2)(a); SSt 3&-and 37. The petitioners
as well as the State of Rajasthan felt aggrieved
by this decision and that has given rise to the present

,cross-appeals. The Tilkayat has filed' .Appeal.
No. 652 of 1962, whereas the, State has filed appeals
Nos. 653 and,75 7 of 1960. These appeals .arise from
Writ Petition No. 90 of 1,959. The Denomination
has filed Appeal No ~54of 1962} .whereas the State'

.has filed Appeals Nos. 65.5 and 75~ ofI H62. These
appeals arise from Writ· Petition No. 310 0(1959.
Ghanshyamlaljiwhose Writ Petition No. 421 'of1D60
has been dismissed by the HighCourt on the ground
that it raises disputed questions of fact which cannot
be't~~,~~ under Art. 226 of the Constitu tion, has pre·:,····
ferred Appeal No. 65,6 of 1962. Since Ghanshya­
mlalji's petition has been dismissed in limine on the .
ground' just indicated, it was unnecessary for the
State to prefer any ero-s-appeal. Besides these seven
appeals) in the pr.es.en... tgroup has been included Writ
Petition No. 74 of 1962 filed by the Tilkayat in this
Court under Art, 32. By the said writ petition the
Tilkayat has challenged the vires of the Act on SOIne

additionalgrounds. That is 110W the 'principal point
which arises for our decision in this group is in
.regard to the Constitutional validity of the Act.

At this stage,' it is relevant to indicate broadly
-the contentions' raised by the parties before the High

•
1$63
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On the other hand, the State of Rajasthan
urged.. that the Nathdwara- Temple was apublic
temple and the Tilkayat was no more and no ibetter
than its manager. As such, he had no substantialbene- .
fical interest in the property of the ternple.. The con... /
tention that the Tilkayat's fundamental rights under.
Aj;; 19(1) (f) have been contravef;d. by.theAct\Vas "
dilled; and the plea of the Dendmination that the ' .
fundamental rigllts guaranteed to it under Arts. ,25.(1) ,
and 26 (b) and (c) had been infringed was alsodispu­
ted. It was urged that- the law.was ,pr~.feGtlyvalid': and

I"

. ~. '.'
,.~ . \

t, ..,~.:.~" .•.•

______.~~.....-.--~.'__..................--ro-.~J'1_~~~.........-

Court and the conclusions ,of'the High Court on. the '.
points. in controversy. The Tilkayat contended
that the idol of Shri Shrinathji in the Nathdwara
Temple andall the property pertaining' to it ";were' ,
his private properties and as such, the State .Legis.
lature was not competent to pass the Act., 'In"the
alternative, it wasurged that even if the Nathdwara
Temple is held to be a public temple and the Tilkayit
tiie. Mahant. or Shebait. in charge of it, -, as :·such.

. Mahant or Shebait he had a beneficial interest inthe
office of the high' priest as well as the propertiesofthe .
temple and it is on that footing that. the, yali~ityof
the Act was challenged under Art. 19 '(1) (f) of the
Constitution. Incidentally the' argument for .. the
Tilkayat was that the idols of Shri NavnitPriyaji
and Shri Madan Mohanlalji were his private :idols
and the property pertaining to them was in any'case
not the property in which the public could", he .. said
to be interested. Th~ Denomination~ubstantiaUy
supported the -Tilkayat's case. .In addition, it urged
that if the temple. was held to be apublic temple,
then the Act would be invalid because it contravened
the fundamental rights guaranteed to theidenomina-
tion under Art. ~5 (1) and Art. 2·6 (b) and (c) ofthe .
Constitution. Ghanshyamlalji pleaded title in him­
self and challenged the validity' of the Act ont~e

ground that it .contravened his rights under Art.
, 19 (1) (f),
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did no more than regulate the administration ot the

Pt6perty ofthet~lUple' ascontemplatedbyArt. 2~ (cL . TiU.J~'
f C · · Th T'lk " 1· tl h l'1.": ",.,",i~~/o.l:;o the onstitution, . el ayat s calm rat t e ~fI,.M;'::j' v

two idols of Navnit Priyaji andMadan Mohanlalji Y. :~

Gh:n~~y~~t::j,~d~~thi~n,i1~~~h::~~dg~~~t'1'~::~ . :;::41::6

; 11

several disputed .questions of fact which could not be ' , I r
appropriately tried in proceedings under Ar~. 226.

The High Court has upheld the plea raised by
the State against the competence' of Ghanshyamlalji's
petition. We ought to add that the State 'had con-
tended that the Tilkayat's case about the character
of the temple' was also a mixed "question of fact and
law and so, it could not be ,'properly triedin writ
'proceedings, , The High-Court, however.field that it

. r: would be inexpedient" ~O. adopta technical-attitude
in this matter' and it allowed the meritsof the digpute
to' be tried before it onthe assurance given by the
learned counsel appearing for the Tilkayat that the
character. of the property should be dealt with on the
documentary evidence adduced by him. Considering
the documentary evideDce,' the High Court came to
the conclusion that the, temple is a public temple.>
It examined the several Firrnans and Sanads OIl.
which-reliance 'was placed by, the Tilkavat and it
thought that the said grants supported the plea of the
State that the temple was not the private temple of
the Tilkayat. , It has, however, found , that the
Tilkayat is a spiritual head ofthe Denomination as
well as the spiritual head of the temple of Shrinathji,
He alone is entitled to perform 'Seva' and the other
religious functions of the temple. In its opinion)
the two minior idols ofNavnit Priyaji and Madan
Mohanlalji were the private, idols of the Tilkayat
and So} that part of the definition which included
themwithin the temple of Shrinathji was struck down
as invalid. In this.connection, the High Court has
very strongly. relied .on .... theTirman issued by. the
Maharana of UdaipuronDecember 31 1 ' 1934, and it

I .~/ . • . '1-' ,'.'.. •
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has obser~ed that this Firman- dearly ¢stablish~cd .the
, fact that the temple was a public temple, .that the
Tilkayat was no imoro than, a- Custodian, Mana~er
and . Trustee of the property belonging to the t~m~le .
and that the State had the absolute right. to
supervise that the. property dedicated to .: the' .$h..rine
was used for legitimate 'purposes 0,£' the shrine.
Having found that the Tilkayat was the, he~d'of:the
denomination and the head' priest .of t4etem,ple;":lhe ,
High Court conceded in his favourthe .right of resi- i

dence, the right to distribute Prasadand therightt~
conduct or supervise the worship and the perfor-
mance of the Seva in the temple. In the light'of
.these rights the High Court held that theTilkayat
had a beneficial' interest .in the properties. of the
temple and as such, was entitled to contend 'that. the
said rights were protected under Art. 19 (1) (f) and
could not be contravened by the Legislature. 'The '.
HighCourt then examined the relevant provisions of
the Act and held that, on the whole, .the major
operative provisions of the Act did not contravene
the fundamental rights of the iTilkayat under,
Art. 19 (1) (f); SSt 16, s. 28, sub-ss, (2) and (3),
s. 30 (2) (a), 5S. '36 & 37) howeverl did contraverle
the Tilkayat's.. fundamental rights ·acccording to the
High Court, 'and so, the said sections and the partof
the definition of 'temple' in s. 2 '(viii) were struck
down by the High Court as 1tUr(J, vires; . The 'plea
that the fundamental rights under Aft. 25.(1) and 'I

Art. 26 (b) and' (c) were contraveneisd did not appealr:,
to the High Court to be.' well-found'ed.II1<':','flle/. ,
result} the substantial' part of the Act has been held.
to be valid. It appears· that before the High Court '
a plea was raised by the Tilkayat thathis rights under
Arts. 14 and 31 (2) had been contravened by, the
A~f' These pleas have been rejpted .~y the High
Court and they have been ·more particularly and
specifically urged before us by the Tilkayat in his
\Vrit Petition No..7.40.f 19.62. That, in b,t-ief, isthe

Tilu}~'
Slt,i Govi"it,lj i
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nature ofthefindings recorded by' the High Court
in the three writ petitions filed before it.· .

"f~>, , ., )1,
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'Before dealing' with the merits of the present
dispute, it isnecessary to set out briefly the.historical
b..a.ckgr.,0.un.d.. ;~.o.'f the.. temp.le of Shr.inathjiat Nath.dwara
and the incidents in relation to the management Qf
it$ properties. which ultimately led to the. Act. The
templeof Shrinathji at Nathdwara holds a very high
place among the Hindu temples in this country.and
is looked, upon with great reverence by the Hindus in

.'. general and the \7aishnav followers of Vallabha in ,
particular. As in the case of other ancient revered i
Hindu temples) so in the case of the Shrinathji temple !

at. Nathdwara, mythology has woven ~11 attractive
web .about the genesis of its .construction at'
Nathdwara, Part of it 111ay be history and part may
be fiction, but the' story is handed down from gene­
ration to generation of.devorees and is believed byall
of them to be true. This temple is visited by thousands
of Hindu devotees in general and by the followers of
the PushtimargiyaVaishnava Sampradaya in parti­
cularvThe followers of Vallabhawho constitute a
denomination are popularly known as such. The
denomination was founded by Vallabha (1479-1531
A. D.)* He was the son ofa Tailanga Brahmin named
Lakshmana Bhatt. On one occasion) Lakshrnana Bhatt
had gone' on pilgrimage to Banaras with his wife
Elamagara, On theway, she gave birth to a son in
1479 A. D. That son was known as Vallabha.lt is
said that God Gopala Krishna manifested himself to'
Vallahha on the· Govardhana Hill by the name of
Devadamana, also known as Shrinathji. . Vallabha
saw the vision in his dream and he was :commanded

,by God' Gopala Krishna to erect a shrine for Him
and to propagate amongst his followers the cult of
worshipping Him in order to. obtain salvation (1).
Vallabha then went to the hi11 and he found the
im;;J.g~ ~Qrr~~pQnding to the vision which he had seen
ill 'this dream. Soon thereafter, he got a small

*Some scholar» think that Vallahhawas born in 1473. A:D" videThe
Cultural Heritage of India vol, III at p. 347,
(1) BhandlJ'won 'Vaishnavism, S'aivism &. Minor Religious sys·texx\s It p; 77;
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. Ooswami Vithalnath had-seven sons. The tradi­
tion ofthe 'denomination-believes that besides the' idol
of Shrinathj! Vithalnathjireceived from .Iliff father

(l},Bhai Mlnilal o. Parek.b·.'~~ Religion ~f Gr~ce~.

':I!~t'
-.'~;·i,t
" '\tt,<

~ i." ;

, ,\?- '
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In course of,time) Vallabha was s~cceededby,

his sonVithalnathji who was both in learning and
in .saintly character a worthy son of a worthy father.
Vithalnath .had great organising capacity" arid his
work was actuated by missionary .zeal, In the
denomination, Vallabha is described 'as Acharya or
Maha Prabhuji and Vithalnath is described as Gosain
or Goswamin. It is said thatVithalnath removed
the idol of Shrinathji to another templewhich had
been built by him.. It is not known whether any idol'
was installed in the earlier tempJe.'Vithalnath lived,'
during the period of Akbar when the political
atmosphere in the country in Northern, India was
actuated by a spirit of tolerance. It appears that
Akbar heard about the saintly reputation of Vitliall .
nath and issued a Firman granting land in~1owza

of ]atipura to Vithalnathji in, order to build
buildings, gardens, cowsheds and workshops for the
temple of Govardhannathji, This' Firman was issued.
in 1593 A. D. Later, Emperor Shahajahan also
issued another Firman on October 2, 163.3, which
shows that some land was being granted by the
Emperor for the use and expenses of,Thakurd~ara

,exempt from payment of dues. .

I •

963 . . . . . 'temple built at GiriraJ and installed the image in the
I'" .iii;, .: .Did temple. It is believed' that this happenedi~

:1
1
:1, ht',G'V,·Ff'~Clj! 1500 A. D.. A devotee, named Ramdas Chowdhri:

: I' M."",!. d · h f servine J I' 1
'I ,I .. v.' was entrustec with t e task 0 servIng In t Ie temp e. ,'
I Ii i tt« of Ht/jf/JlnR" Later on, a rich merchant named .Pooranmal was
'1'/ if(,w";""iiJ;.r, J. 'a~ked by Gova~dh.annatpji to build abig templefQr

hJD;1. The building of, the temple took as manyas
20 years and when it was completed" ,the'~ Imagewas
installed there by Vallabha himself and he engaged
Bengali Brahmins as priests in the ,said temple, (1). I ..

. . ' ,
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,seven other idolswhich 'ferealso "Swaroops". (mani- 196:J

festations) of Lord Krishne. Before his death.. Vithal-." tU1:;;;' :
na.·,th.ji. e.n.t.r.....u~t~..... d,.·...".~.. he. Pf.inc'.,ip.l1L1 idol'(),f.. ~.Shri~at.hJ.. ·.~~. to SIIriJ:;:,"!tlj, 'j
his eldest s"iiGirdharji and the other Idol ) regIVen .~.
over to eaC<'one of his other sons. These brothers ,.Slfltl qf·.lltljtUlluztI·~

in turn Tounded separate shrines at various places' ...~ ,
which are also held by the members' of. the denomi- Oaj'f/(Jrag4dkilr. J.

nation ~.n high esteem and reverence, ' ,
•

When .. Aurangzeb came-on the. throne, the'
genial atmosphere of tolerance disappeared and the '
Hindu temples were exposed tOrlSk and danger of
Aurangzeb's intolerant and bigoted activities. ' Col.
Todd in the ~rst.volume ofhis'Annals of Raja.st~a,n' ,
at P: 451 says that "when Aurangzeb prescribed
K~.r: ...aY.,·a .and reo.n~ered his, sh.rines im.: p··ure.' thfQU,'.gh.. out
Vrij, Rana RaJ SInghoffered the heads of one hundred
thousand Rajpoots for his service.. and the God was
conducted by the route of Kotah and Rampoora. to
Me'War. An omen decided the aRot of his future
residence. Ashe journeyed to gain thecapital of .
the Sessodias, ·the chariot-wheel sunk deep.into the
earth and defied extrication; upon which theSookuni ,
(augur) interpreted the pleasure-of the deity-that he ,
desired-to dwell there. This circumstance occurred, .at
an inconsiderable village called Siarh, in the fief .of
Dailwara, one of the sixteen nobles of Mewar.
Rejoiced at this decided mBnife~tQti()n of favour) the
chief hastenedto make a perpetual gift of the village
and its lands which was speedily confirmed by the
patent of the Rana. Nathji (the god)' was removed
from his car, and in due time a temple was 'erected
for his reception, when the hamlet of Siarh became

, the town of Nathdwara. This happened about 1671
A. D." This according' to the tradition" i$ the
genesis, of ,the construction of th~ temple at

, Nathdwara. Since then, the religious reputation of
the t<:mple has. ~own by leaps and bounds and to­
day It can. legitimately claim to be one ·o'f. the few
leading 'religious temples of the Hindus; Severa]

1. S.O.l.·

..•••.. ,'._ f;

, , ,'S)' ,
·,··/·r!,r~,'{ .. ..
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,The succession to' the Gaddi of the Tilkayat
has, from the, beginning, been governed by therule .
otPrimogeniture. This succession received recogni­
tion from the rulers of .Mewarfrom time to time.",
It appears that in 1813 A~ D. Tilkayat GovinQ:la.lji'··
was adopted by rthe'widowof Tilkayat Damodarji
and the ruler of Mewar recognised the said.adoption.
Later, the relations between the ruler of'Me~'arand
the Tilkayat. were strained during the time • of :

.Tilkayat Girdharlalji. It .seems that the Tilkayat '
was not content" with the position of a spiritual leader
of the denomination but he began to claim special
secular rights, and when the Darbar of Udaipur
placed the vill <1, grs belonging to the Nathdwara
Temple under attachment, a protest was, made by
the members of the denomination on behalf of the
Tilkayat. It wa'i as a result of this strained relation­
ship between the Darbar and the Tilkayat that in 1876
Tilkayat Girdharlalji was deposed and was deported
fromN~thdwara11Y the order passed by the Rana of
Mewar on May'S, 1876 The reason given for ".
this drastic step Vv'?-S that the Tilkayat disobeyed the'
orders of the ruling authority arid SO, could not be I

allowed to function 'lIS such. In place of the depQ~<;~t' I ~::
Tilkayat, his son Gordhanlalji was appointed' as
Tilkayat. Girdharlalji then went to Bombavand
litigation started betweerrhimand his Tilkayat.so~

in .respect of extensive properties in, Bombay,
G~arlal.ji claimed. the' p.ropertie.·...~' hi~ own whe.re..
as': "hIS Tilkayat son urged .th~ the fa.ct~hat
Girdharlalji had been deposed .by the Rana
Udaipur showed thai the properties no longer vested
in him.. It appears ~na-t the Bombay HighC-ourt ' .•
consistently took *e view that the order.passed by ..-: ,

~:"J " . .. ':~·e

..>}~~, ..
..~,~:;;~~'?~:

, ,I,; ':..~ grants were. .made and thousands of devotees visiting .,
, / 'I Tilkll)llt the temple In reverence made-offerings to the temple

I • Sh,i GOl'inr/lalji almost everyday throughout the ,year. 'No/wonder
l M4Mraj, ' that the temple' has now become one ofthe richest.

'.':Stal,o./Rvasth/ln religious institutionsin the country.· ...
r.--

Qaj,NJrtJ..ttJdkar, J.
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the Rana,'ofUdaipUf p~!"1ay 8, 1876, v:ra.s.an act . ~~63 .
of a foreign State anC;f. dId not eH'ect hIS nghtto, · 'lUko;.t
property ,'in' Bombay~" " It was observed that ,~hri~L" j
Girdharlalji was regardedasowner of the property, v.
he had notbst~isrighta.s such tothesaid 'operWin' St4t(V· ~Nl1
consequeni(j;ofhis deposition, .and ifhe w· ,,'merely a. (blj'';'Itt4ar

'
' ' I '

trustee, he had notbeen 'x:emoved from his officeby
any competent iTribunal videlVanabai. v.Shriman
Gos·wanti· (}irdh'arji (1)'. GoswOJmi :ShriGirdharji"
Maharcs) Shri (}ovinar~iji .11Id4I.H'rtj· TUkav.at v.
Madh·owdas Premjv andG08wamiShri Got'ardkanlalji
Girdh~rji llfaharaj (2)·'~nd·· Shriman G08t1Jami Shri
108 Sliri ?)ov'ard/~anlalji Girdharlalji v. G08?J)ami
1.9l"r'i'Girdha·rlalji, Govtndrajji (8). "So far as' the .
Nathdwara..temple and the properties situated in
Mewar were concerned; the Tilkayat Gcrdhanlalji
who h'ad been. appointed by the Rana of Udaipur
continued to be 'in possession and ~anagementof the
same. .

.-/;
,$;'..;; ... "" .(.. ','-; J.

-: . Unfortunately, in 1933; another occasion arose
when the Rana ·ofUdaipurhad to take drastic action,
After the death of Goverdhanlalji on. September 21.,
1933, his grand son Darnodarlaljibecame the
Tilkayat.His conduct. however, showed .tha,t he
did not deserve to be' a spiritual-leader of the. deno­
mination and could not be left in charge of the
religious affairs of the .Shrinathji temple at
.N·athdwara.· That is' why on October 10, ]933', he
was deposed and. his son Govindlalji, the present
Tilkayat, was appointed the Tilkayat of the temple.
Before adopting this -course, the Rana had given
ample opportunities to Damodarlalji to improve his
conducts but despite r the promises made by him
Darnodarlalji persisted in tIle .. course of'behaviour
which he 'had adopted and SOJ the Darbar was left
with no other -alternatiye but to depose him. That
is' how tile present Tilkayat's regime began even
during the lifetime"of his father.

(1J12 Born, ··351., .' . (2) 17 Bern, 600"
(3) 17-;'BoIij •620

" .. r ,

:,:)~, .'

(":'r1j~
.;. ,.\
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, 116t-. As on the occasion of the depositlon of
7Uka}.t " qi!dharIalji in 1833:. :.50 ?~ th~occasi9n of ~he gepOo

~J.riM~l:~dl(Jlji srtion of Damodarlalji, litigation followedInrespect
( , v. of Bombay properties. . On . January ·6,. 193.i ,

: i I. I Stflt, 9/ &!alt1Ian Damodarlalji filed a suit in the Bombay High Court
.. ' ! Gajmtl",adkpr, J. (No. 23 of 1934) against the' Tilkayat ,andc)th~r :

. persons representing the denomination, In..this suit,
, he claimed a declaration that he.was entitledtoand

had become the owner of all the properties mentioned
in the plaint and, that he.was the owner .o( ~11 the .
rights, presents, offerings, and emoluments .a~i~ing in:l
and accruing from the .ownership of the ·-idols,·
Shrinathji and Shri Navnit Priyaji as well as his' .
position as the Tilkayat Maharaj in due course of
his succession.. I'll the said suit, the idols of Shrinathji
and Shri Navnit Priyaji were added as defendants..,..···
At, that time, the Tilkayat was. a minor.. ;Written '
statements were filed on his behalf and, on behalf'
of the two idols. A counter claim was preferred on
beh~lf t>f the idoh that the properties belonged to '.
them. Subsequently, the suit filed by Damodarlalji..
was withdrawn; but the counterclaim made-by the,
idols was referred to the sole arbitration' and final.
determination of Sir Chimanlal H. Setalvadra lead-
ing Advocate of the Bombay High Court. 'On
April 10, 19/42, the arbitrator made his awardand

. in due course, a decree was passed interms of the','
said award ~n September 8, l042~ T~is decree pro- .
vided that all the' properties, movable,' 'and;> .., ~;

immovable, and aU offerin~s. and ........B~e9taj?&··.+~
donated to the idol of Shrinathji or,for;;:,its i,~\',!,,}
worship or benefit. belonged. to the said "idQl,j~1<i1
whereas properties donated, dedicated or offered-to '~. ..... ':;'"
the Tilkayat Maharaj for the time being, or atthe "~
Krishna Bhandar Pedhis if donated) dedicated,:.\0r·':}~::;~~

of};~ed for the w9r~hip or benefit'*'~thc idol belong-."
ec j;'O the said, idol, It also p ovided thatthe,~}ltf

Tilkayat Maharaj for the time being in actual charge ~\
at Nathdwara is entitled tohold, use and manage
the H properties of the said ido] according to the
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usage ~f theVaUabbi:.'~amprad~ya.':·The sai~" J,!! :.i
award and, .thedecreewhichTollowed In termsofit , 7:fJ~.It,!,i··,

wer~ naturally confin¢~~ to. the' pr?perties .in tbe'6A;;~r;:i;
terrttones which then .' comprised British.Indlaaad". .1';' ~)~

. d,.id.', n..'· ot i~{. lode any." pr,operties in t~e. ~e"rr~..~es, -w.,... hie,h, . ·$1'11 V·~.•.' :;1
. then for" . part ofpnpccly India or ~Itlve ·Start". ~4J~"",HIWii:r

as they "vere then known, ' . "'}i'

Meanwhile, after Darnodarlalji' ~as deposed
and'his son Govindlalji was 'appointed the Tilkayat,
the Rana 'of Udaipur- issueda .Firman on, Decem-
'her. 31, 19~4. ' By this Firman it was laid down' th~t
the shrine of Shrinathji had always been and was
a religious institution for .the followers -of-the

. Vaishnavas. Sampradayak and all the propcrijes
, ... 'offered at the shrine were the property of the sb'riilc:

andthat the Tilkayat Maharaj was merely aeuS~o;, .
'dianr' .Manager and Trustee of the said property fQr
the shrine, It also' provided ,that the .Udaipur
Darbar had absolute right to supervise thatjhe
property dedicated to the shrine is used for"'legitioia~~
purpose, of. the shrine. It also made certain other.
previsions to which we shall have occasion to retUfjl
later, . ,

'When he was appointed 'the' Tilkayat... ,
,Govindlalji was ~ minor 'anq SOl. the management of
the' temple. and the property remained .withthe Oourt
ol Wards, till April 1J 1948. On" .that date, -the
management of the Court of Wards was-withdrawn
and the charge or the property was handled over.to
the Tilkayat.lt appear~ that t,he 'management of
affairs by the Tilkayat .was .notvery~ .~'aHPY or
successful and the estate faced financial difficulties.
In order to meet this difficult:' situation the Tilkayat'

. appointed a·comm\tte.e·;of manageme~~ic?risi~ting (
of 12 members belonging to the.denomination Some
time in 1952. This wasfollowed-by another.. commi-

, tt~e of 21 .'membeN a"I'~int~ on ;Jl1~e .lI, :)gp'~.
.,Whil,t .thie-Iatter ·,"eommitt~e·J was in cb.~rge ot Uie
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management, !OMe valuables stored and locked h1 the
room in the premises of the Temple of Shrinathji were '"
removed' 'by the, Tilkayat in December, '1957. Thi,s '
news createdexcitement amongst the membersof th¢
public in generaland the followers" of the.denomina...
tion in particular, and ,SOl the RajasthanGovernment "
appointed a Commission ofEnquiry. 'In .the preamble
to". the notification by, which tbe, OommissiOD':t::,Jof" \
Enquiry, was appointed, i~ was stated thattheState'
of Rajasthan as the successor of the covenantingState.
of Mewar had a special' responsibility ·to supervise ,
that the endowments and properties: dedicatedtothe
shrine are safeguarded and used for. the legitimate
pur-poses' ,of the shrine', The' Commission of the.
Enquiry made .its report on, October II', 1959. This
report passe~ severestrictures against the conduct of ..
the' Tilkayat. At this stage, we ought 'to add that
the dispute between the Tilkayat andthe Rajasthan
Government as to the ownership, of the valuable
articles removed from the temple .was later referred
to the sole arbitration of Mr. .Mahajan; the retired"
Chief Just~ce' of this Court, The 'arbitrator made
his award on September 12) 196.1, and held that'

, except in regard to the' items specified by him in his
award) the rest of the property belonged to the,
Tilkayat; and he found. that when the Tilkayat.
removed the properties, he believed that they were
his persona 1 properties,

Itwas in the background of these events that:~·
the State of Rajasthan thought it necessary thata".
scheme should be drafted for the .nanagement ofthe.
Temple .' and this proposal received the apprevelol..
the TJlkayat. In order to give effect to this ,proposal~':::,.'"
it was agreed between the parties tha] a.suit und,er,'"
s. 92, Code of Civil Procedure, shouldJ'i:',,~;:filed in ,the­
Court q",:he District Judge at Udaipur~:~;'; The parte .'.
then thought that the suit would be non-contentious
and would speedily end 'in a scheme of mad8ea F

ment being drafted with the consent of p~ rties

......

INS '
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Accordingly, suit No.1 of 1,956 was filedin the Di$- .
trlct Court at Udaipuraad ·,.in accordancewith the
a~re~ment which he 'had reached with the i1JtbQri.ti~~,
the Tilkayat fileda noncontentious written statement.
However, befi,,!f\~ the suitcould make any ap"iable
progress, Ghtii yamlalji and Baba. Rajvi; tfi'~onof
Tilkayat, applied to be made partiesto the SUIt and
it became clear th'at these added parties desired to
raise contentions in the suit andthat entirelychanged
the complexion of the litigation. It was then obvious
tbat the Htigation would be a long-drawn out aff~ir
and the object of evolving a satisfactory scheme l'or
the management of the affairs of the templewould
not be achieved until the litigation went through a
protracted course.

It" was; under these circumstances that .the
Governorof' Rajasthan promulgatedian Ordinance
called' the' Nathdwara Ordinance, j,9.59 (No. II
of 1959) on. February 6,·rgj9. The Tilkay~t
immediately filed .his Writ Petition No. 90 of 1959
challenging the validityof the said Ordinance, The
Ordinance was' ,:in due course replaced by/Act 13
of 1959, and the Tilkayat was 'allowed to amend,his
original writ petition so as to challenge the' viresof
ti~e~···-~Act" ,. Shortly stated, this is the historical
backgroundof the'present dispute. '

The first question which calls for Our decision
is whether the tenets of the \1allabh denomination'
and its religious practices postulate and require that
the worship by the devotees should be performed at
the private temple owned and managed by the
Tilkayat, and so, the existence of public temples is
inconsistent with .the said tenets and .practices, In
support of this argument· the learned Attorney-

, . General has placed strong reliance on theobserva­
, .dons made by Dr. Bhandarkar in his . work, on
.Vaisnavism, Saivism and Minor Religious Systems,
ti 80~ In the section dealing with. Vallabh and ';his

"..~,·:'._..~.·,.;.',',I:','.·.:~.:,.'..':.""... , , , " .., .•• ~ , '.'.,·4··,>.l;~ .• ,,'.·.)~,'~"'.IP.,·.•._ ••.;•.'.•_.__'.. , •.._,,,,,.,!~.•,! ,,~p.,.,,.,,••• ·t , •••• ;', "•• /I.·.~.' '-"II".-:-,~. 'rJI~~ ""

... , .; r: ,." j',Z,;"·.· · i··~.
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school; the learned Doctor has incidentally, observed. .
that t~e. Gurus of this sect ordinarily ~aUed Maharajs
are descendants of the seven sons .of Vithalesa.". Each,
Guru has a temple ofhis own, andthere are no.publle
places of worship. He has also adde? that the
influence exercised by Vallabh and hIS successors
over their adherents. is kept up 'by. : the fact that GOQ
cannot bei worshipped independently .inapublic
place ofworship, 'but in the house ,and' templeofthe
Guru or the Mabaraj which, 'therefore, hastebe
regularly visited 'by' thedevotees with ·offcriI)gS.,Th~:e
temples are generally describedras.Havelisandthe
~rg\lm~Dt i~'r tbat the' said description .. also.brings o.Ut.
the fact' that the temples are-private temples owned
by 'the Tilkayat of the day. Itiis true that the
observations .made by Dr. Bhandarkar lend support
to the contention raised, before us by the learned

,'Attorney-General on behalf of the Tilkayat, but if
the discussion' contained in Dr. Bhandarkar's work
in the section dealing with Vallabh is considered-as
a whole.. it would be clear that these oQservatiQnsar~

incidental and cannot 'be 'taken to indicate the' ,
learned Doctor's conclusions' after a carefulexami­
nation of all the relevant considerations, bearing on,
-the ,p.,ooint. S,inc"e, h,Qwever, I these ~b,.,. se,-"r"v,afi"ons are i.n,
favour of the plea raised by the /;ilk~yat, it is nece-

.ssary very briefly to enquire. whether there is any­
thing in the tenets or the religious practices of this
denomination which justifies the claim made by the
learned Attomey-Ceneral. '.-

Whatthen is the nature. of the philosophical
doctrines ofVallabh? According taDr. Radoo
Krishaum (1), ,Vallabh accepts the authority not only.
of the Upanishads, theBhagvad.gitaand the Brahma
SU~~~1 but also of. the Bhagavaf;,:~uran~. In his
woj.~ Anubhasya, Siddhantarahas '.;~~'·;andBhagavata,·

Tikasubodhinl, he offers a th~i~ti~'" inlerpretationo]
.the Vedanta, which differs from thoseofSankara and
Ramanuja. His view l~ called Suddhadvaita, ,or

(1) "Indiaa Phi1QSQP1;l~" 'by Dr. Radha Krishnan,; pp. 1568}ld758~

1969,
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pure" n,~ri'.·Q.ualism, and declares that,.the.~hole world _-
is reQ.li8nd. ~~sQ.p.~ly Brahman. The individual souls .Tilkflj4t · ~
and jhe inanimate worldiare in~~ence one with $Ir,iQ~lJ.ind{Qlj,

Brah!Pan: .X~llabha looks\lponGqq ,~s t~e,.whole M~Dj 'i,

.
an.. ~,.·.-.)~h.e...•.. lod.l.•.i~it,.~'d.,.. ,..•. '.u.. <11 as .' 'T.

P~..,..a.·.·rt t .• The a.:.n a.·lo.,:g..y.;; ", p~rk.s. 6tat(!R~alW" ID !

of fire lsempllyed by Him to gteat>purpo'.. The.. GtUl;,iJ,allJd,~p, J. ~/
Jiv~~/boundby mayacannot attain salvationexcept
throu$h the grace of Ood;\yhich iscalled Pushti,
Bhakti is the chiefmeans of s~ly}ation,though Jnana
is also useful, . As regards. the-fruit of Bhakti, there
are diverse opinions, says, Dasguptq, (1). Vallabha said
.in his Sevaphala-vivrti that asa result-of it one. .may
attain a great power of experiencing the nature of God,
or may. also have the experience of continual 'contact
with God, and also may have a bodybefitting tbe
service. of God" Vallabha, however, is opposelJ to .
renunciation 'after the. manner of monisticsanyasa,
for this can only bring repentance. as 'being ineffica- .

'9WUS. Thus, it will be seen that though Vallabha
. in his philosophical' theories differs from Sankara and

Ramanuja, the ultimate path .for.salvation which he
has emphasised is that of Bhakti and by Bhakti the
devotee obtains Pushti (div-ine grace). That' is why
the cult of Vallabha is known as Pushtimargor the
path for obtaining divinegrace.

..··Dr~ ..'.Bhandarkar points out that according to
Vallabha, Mahapushti.vor the highest grace) is' that
which. removes great obstacles and conduces to the
attainment of God himself.' Thus Pushtibhakti is of
four kinds: (1) Pravaha-Pushtibhakti, (2) Maryada-.
Pushtibhakti, (3) Pushti..Pushtibhakti and .(4) Sudha­
Pushtibhakti I The ti~t is the p·.ath of those who
while engaged in aworldly life with .its me and mine;
do acts calculated to bring about the attainment of
God. The second is', of those who, withdrawing
their minds from worldly enjoyments, devote them­
selves to Godby hearing' 'His' praise and listening to
discourses about Him. The third is of-those who
alreadyenjoyed Gqd's grace and, are made competent

(1) A ~istory ~'~;'~Indi~ ~~Uosopl1yU 'by Dal'Ou2~ pP,' iU~3'!6.'

'•..
• .~ I..:')
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to aquire knowledge useful f()r adoral]
~ome to know all about the ways of God: \
is of those who through mere lovedevote
to the, singing and praising of God 'as,
haunting passion. * Thus," it' would be, se
tenets' of the cult emphasised the .imp
Bhakti and the religious practices accordin
red round this doctrine of Bhakti,

memb;~eo~~h~~i~~~t~~?~; ~~~~~~~m:~m~ '", 'jl,.i~.~:
Krishna as a child is. the .rnai!l3ilijeCt.'Q.f~ ~ \~.
His worship consists ofseveral acts ofperf~.;\';'1
every day' in the prescribed order of,cere'.. ,.,.i:,•.•.::.t ·.1~.

~~~e a:dg;ut~~~~~~ r~~:~gt~fbt~e ~e~;~t~~~~ .·;ti-
the Lord is awakened by the ringing of t~e bell, t", ','; 1,1.
is a blow~ng of the,conch-shell, a.wakeni~B ofthe EOtct,:{t(:'
and offering mOrpmg refreshments; waving .of lamps;·'t; .. ;~.
bath!ng;' dressin,g; food; 'leading. the..cows out .•••~9~i'.;.~~i' ~!, •
grazmg; ,the mid-day meal; W,avu;lg pf lamps ~g3J~;:.'(tli,C ,~I
the evemng service; the eveningmeal.and gOlngt.()j.<nrh·}t~"..•.
.bed. These rituals performed with"m~ticuI?usc¥el,'~~ •
from daX to day constitute the pr~scrlbed Ite;ms of . ·~;':~ii '
Seva,' .which..' tl.J.... e d.evQ.tees attend .e,..ve.:ry . d.. ay mth~\~r •
yallabh temple, In order to be able }o offer ,Bha,ktl'''' •
,In ~. p~oper ,way, the .members of this denommatlOnt
a.re 'iuitiated into this cult by the perform.ance of tW?.,l •
rites; one IS Sharana Mantropadeshand the other 18 ' ,.:::,' .:,

Atma Nivedan. The first gives the devotee the status: .:(.
of aVaishnava and the second confers upon him the"t/t

:~~~i~e~ d~vo~~~~ka1tei~~t;~!o~~~~:~~et~:t~~~ 'tr~l£
rite, the mantra which is repeated in the ears of the ';/,t
devotee is "Shree Kri~bna SharanamMamah'' and';::j[
~~Ck~~J °ili:s~~vo~e::nfl~t ~~~t~~c~ri,r:tii;ia~~~~:A:t
religi'.,""'·:'::<~~ formula is repeated, the effect of which is' t. ::

that the devotee treats .himself and all his properties ,
as belonging to Lord Krishna, We, ·h-ave,·a-lr~-Jd·y' .

~ ~~

196.'....-_.
. ,.Ti/lrlJjQI
~~'hri (l«ijlndlhlj i

M4h4raj
v
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It is significant that this denomination does not
recognise the 'existence of Sadhus or Swamis other
than -the descendants of Vallabha and it emphasises
that it is unnecessary to adopt ritualistic practices or
to repeat Sanskrit Mantras or in cantations in wor­
shipping the idols. Besides, another significant. fea­
ture Qf,this cult is that it d,o~s not believe in celibacy
and does not regard thatgiving up. worldly.. pleasures
.and the ordinary mode of ~h~use·holder.'s life
are essential-for spiritual progress. In factVallabha
himself lived a house-holder's life andsohave all his
descendants. This cult does not, therefore, 'glorify
poverty and it -teaches its followers that a normal
house-holder's' life is quite compatible with the ·prac..
tice of Bhaktiv provided of course, the devotee goes '
through tbe ~WQ ceremonies of initiation and lives up
to theprinciples enunciated by Vallabha. " '

The question 'Yhic~ we hav~ "to de~ide is whe­
.ther tbereds -anything in the philosophical doctrines
or tenets or religious practices y.Ihichare the special

, features of the Vallabhaschool, which prohibits the
existence of public temples or worship inthem. The
main object underlying the requirement that9~VQtt;es
should assemble in the, Haveli of the Guru and
worship the idot.,,9b.vio'Usly was to encourage
collective and congregational prayers. Presumably

referred to the original image which Vallabha ins­
.jalled in .the temple built' iP.:his time and the seven
idols which ¥i,thalnathji gave to his sons. These

. idols .are tecijqically described is tNidhi'&wlF,Qps'·
Besides these -iij'Is.. there are several, otheridoJJ· ,'hich
are worshipped' by Vaishnavadevotees after they are
sanctified by theGuru. It is thus clear that 'believing
in the paramountimportance and' efficacy: of Bhakti,

..' the followers of Vallabha attend the' worship' and ser­
.. -'vices of the NidhiSwaroops or idols from day to day

, in the belief that such devotional conduct would ulti-
mately lead to their 5alv~tioll,

I

/'

~~~_~~I
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it was, realised by' Vallabha rand ,his descendants'
that worship in 'Hindu. "public' temples Is apt·t.Q···
clothe the images' worshipped with a.formal and rigid.
character and the element of personality is thereby
obliterated ;' and .this school believes that. in order
that Bhakti should begenuineandvpasaionaterin the
Init\cj of the devotee there must be ·present thenece­
ssaryelement. of the personality otGod, It istrue.
that Vaishnava temples of theVallabha .sect are:..

,generally described as Havelis ". and though theyare
~rand and majestic' inside, the outside. appear.~nc~
isalways attempted to' resemble that of.a private
house, This feature can, however, be,easily.explain..
ed if w~ recall the fact that during the time when
Vitbalnathji with his. great missionary z~al spread
the doctrine of Vallabha...Hindu temples were cons-

, tantly faced with the danger of . attack. from
Aurangzeb. In fact, the traditional story about the
foundation ·of theBrinathji temple at Nathdwara
itselfeloquently brings out the fact that owing, to. the.

,religious persecution practised during Aurangzeb's
time,Srinathjihimself had to give IIp his abode near
Mathura and to start on a journey in se~rchQf'a.

place for residence in more hospitable and .congenial
surroundings. Faced with this "immediate p~ob)em

Vithalnathji may have started building the· temples
in the form of Havelis so that from outside nobody
should know that there is. a temple within-. ·· .

It rnay. also be true historicallythatwhen the. .
first temple was buil t in the life. time of Vallabha
it may have been a modest house where the original
image was installed and during the early years justa
few devoteesmay have been visiting the .said temple-.>:
Appropriately enough, it was then called aHaveli, :.'
Later; even when the number of devlf'es increased
and t:..\··/'\emples built by the Vallabhajsect ,began to ':
collect" thousands of visitors, traditional 'adherenc~';""

to time~honouredT wor~s described .allsubs~qu~~~, .
temples .elso as Havelu .howe-ver-hlgau-d-nurre8UC .

, ...••..•..•.••.. ! •••~--.,.,.._--:-~-.•.. _.~.C'",.,.-._"-..,~~'7"..."..,~-,..•.~..~~~':;?
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1tbey were. Therefore, we are. .satisfied that neith~r'
It·h.e,tenets' nor the religious, practices of the Vallabha ·
~~scllool necessarily postulate that- the followers of the
j: school must w~r~hip in ~pri'vate te~ple~Solne

::tcIJlP.le...t.s,.. of.· ... t.hu·.isl~lult. m..". ay. ha.ve 'b~en. priva.... t.e.,\.,·'i·,',.:,'!~t...he
;,past and somei~:them .may he pnvate. even fO'8ay.
'~j:Whether or not a particular ", -ternple IS a. public
:l.tet11ple must necessarily. be considered. in the
'}liSht of the 'relevant. facts relati~g~o: it. ,There
\can be no general rule that a public temple 1$ Pl'Q"

>hibited .in Vallabha., School. \ Therefore, the' first
';!argument urged ..by. the 'learned Attorney-General in
;1;challenging the finding. of the High Court that the
rSrinathji temple at Nathdwara is a' public temple,
rcannot be accepte~. . .

I. The question as to whether a' Hindu temple is .
Jpdvate or public has often been considered byjudi- ,
~~;cial .decisions. ,A temple belonging to a family
~which is a private temple' is not unknown to Hindu
~;:l~w, In the case of a private te..mple it is also not
::,uolikely thai the religibusrepu ration of the founder
::>rn'ay be of such a high order that the private temple
3:founded' by him' may, attract devotees in large
;:'inumbers and the mere fact that a large number of
JdevQtees are allowed to worship in the temple would

0': not necessarily make the private 'ternpJe a public
~:~ temple, On the other hand, .a public temple can
rbebuilt byaubscriptiona raised by the public and a
Ydeity installed to enable' all the members of the
'1public to offer worship. In such a case) the temple
~·.~would clearly be a public temple, Where evidence

..'::' in, regard' to the foundation of. the temple is not
~. cl,arly available, sometimes,' Judicial decisions rely
'~:on certain other facts which are treated as relevant,
Is the temple built in such an imposing manner that

tit may prima faoie appear to be a public temple?
tThe appearanceof the temple of course cannot be a
[decisive factor; atbest itmay be a relevant factor.' '
~;,Are the members of the 'public entitled to an entry
't:
;f.

~:
~:'.:
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in the temple? Are they entitled to take partinoffering service 'and taking l?arsha~ in the tell1J;11e?
Are tile members of the public I 'entitled totakepart
in the festivals and ceremonies arranged in ··th~

temple? Are their offerings accepted as amatter of. .
right? The .participation of .the membersofithe "
publie, in. the Darshan in. the temple and in the daily
Acts of worship or in the celebrations of festival
occasions may be ~lvery .imporranr 'factor to ·'cori~ider.

in determining the character of the temple~' 'Inthe
present proceedings, no 'such evidence hasbeenled
and it IS, therefore, not shown that 'admission to the
temple is controlled or regulated or that·th~~~a~e;·
other factors present which vindicate clearly. that the j

temple is a private temple. Therefore, the casefor .
the Tilkayat cannot rest on any such considerations,
which, if proved, may have helped to establish either
that the temple is private or is public. .'

There are, however, . certain ancient documenu

~s~~!e'::~k~~~;~:~~re;~:~~~~~doih~~~:~!::' · '.•,:.·.:·:.;.:..:i.:.!:,.:.',',!r.:.;:~,~.~,:.•.:.'.·..·.· •.•.:,•...:.~,'.:.,:.:,•.i.~.·,·
are strictly not material for the purpose of the present 1>4
dispute because' they have norelation to thetemple "\~'1
at Nathdwara.· . However, ' as a matter of history, it~1A

b;Ylkb~~rt;;hi~a;o31,cay;~t teD~irsh~~siSih~~ ·.·1~,i:~:
Vithalrai had represented to the...Darbar that he had.
purchased on paying its price land fromthe o~rs J­
thereof in the Mowzah of Jatipura,. situatedititb~;). .

.Paraganah, adjoining.Gordhanand .. haWcausec.{t~b(( .·.f····
built thereon buildings,gardens;co\yshed~;··:;.1l4;i ,;1. :., .'
Karkhanas (workshops) .ro.rthete11'lPle~rG9r~1l31~'~ :;:1""

:jt~i:n~;~~~;;ati~,reA~b~~ t~, fSd~v:~e~ecfh;t~' ':',A".1above-mentioned MOWZlih Ha~ been glvenover .1.,
tax.free~nto the possession of the above-mentioned ..•. ,r;'~"
Goswami from descendantto descendant. It would ' '.if"

thus be seen. that though the grant by WhjCh,the.land<:t~

.' ".".f;i.':':l·,r:":,.:.:,,.i:.~'::~..;.;.~.. '.
•. '~l '~·'i:~'· fjl. •

',.
,J"~;. •
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in 'question was, exempted from paymentof taxes is
in the name of the Goswami, there can vbe'no doubt . TilkaJ"I

. that it was so named on the representation' made by ,SIl,i Goumilalj
the Goswf:lIJu that he had purchased the land and' ,M':!,qj
built stru'! ';I' res on it for the ternple of Go,""'an Nata. .~/4t6 of. R4j(JJl/l.

Thus, in' bstance, the grant was m ,e' toche Qajmdr4godlqir,

Goswami who was managing the temple of Gordhat'l
Nath, TIle grant of Shah Jalian' made in. 1688
A. D. is' to the same "effect. ,Thes'e 'grants arein
reference to the ternplebuilt by Vithalrai in JatiplJra ..
We have already seen ithat the idol ofShrinathji was
removed from the. said temple and brought' to
Nathdwara in about 1671. ,.

The earliest document in regard' to Siarh is
of the year 1.67~ A. D. The document has been
issued by the Rana of Udaipur and it says that "Be
it knowthatShrinathji residing at Sihod Let unculti­
vated land as. may desire be cultivated till such time,'
Wlfen Shrinathjiigoes back to Brij the land of
those to whom .it belongs will be returned to them.
If any.oneobstructsin any way he will be rebuked."
The next document is of 16MO A.e D. It.-has been

'isslled by Ranaof Udaipur and, i& iii $imilar
terms. It says that. when Shrinathji 'goes back
to Brij from Singhad Brahmins will .get the land
which is of the Brahmins. 1 hey willget the land as
is entered in previous records. So long asShrinathji .
stays here, .noBrallmin shall cultivatetcwards the
West of Shah Jagivan'S·,wall up to and acrossthe foot
ofthe hillock.' If anyone cultivatesa fine of Rs.2'25/.
shall be realised. collectively. Fortunately,' for Nath-'
dwara, the temple which was then built for Shrinathji
for a temporary abode has turned out tobe Shrinathji's
permanent place of residence. These two documents
clearly show that after Shrinathji was installed in
what is" now known as Nathdwara, the land occupied

'for the purpose of the.temple was givenover f?r that
purpose and the actual occupants and' cultivators
were told, that they would get the land back when
Shrinathji goes back to Brij. .

::~
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We have already cited the extract from,gob..
Todd's ,tAnnals of Rajasthan' in. which be has ,
graphically described the traditional belief in regard
to the choice of. Siarh for theabode ofShrinathji..
That extract shows that as soon the ella-riot w}leel~':'~,

of Shrinathji .slopped and would not move, the chief
hastened to makea perpetual gift ~of the" 'village '~o~i:9·".,
its lands which was speedily' confirmed Iby the 'palt~nt""I"

.of the' Rana. Nathji was removedfrom his car and
in due course of time a temple was rrectedforhis.
reception. That is how the hamlet of Siarh became
the town, of Nathdwara. This assurance given ;'by"
the chief.wasconfirmed by the tW(\ .grants to which,
wehave-just referred. Thus, therecanbenodoubr ,
thatthe original grants were for' the purpose of 'the"
temple.

Consistently with thisrecord.we find a declara­
tion made byTilkayat GOfghanjHn, 1932 in which he

'.',.J,. I

\?;;l;
., ~. .:;'¢;1.':'. ar

J 00
A deed of dedication e~ecutedby Maharana.

Shrl Bhim Singhji in favour of 'Gusainji in 'S'ambat
1865 also shows, that the lands therein described had
been dedicated to Shriji and Shri Gusainji <and that
all tile income relating' to, those 0 landswould be
dedicated to the Bhandar of Shrij i, " .:

A letter written by the Maharana on January
17, 1825, speaks to the sarne effect. "Our ancestors,"
says the letter, "kept the Thakurji Maharaj and
the Gosainji Maharaj at the village of Shinhad which
is near Udaipur and presented that village to the

.. '.. -Thakurji, After this, ourancestors became followers '
of that religion and agreed to obey orders. .They all
granted lands and villages for the expenses of the
God. Besides these certain lands' W~J;e granted for
the grazing. of the cows belongingto.the Thakurji."
This letter contains certain orders to the" officers of·
the S to respect the rights of tH fftcmple and
Gosaij 'I, ." ";l,r\i,

t~

~ ,', Tilko;'al
;. ,Ill ':hri GOl'Jincll<llji
" ,1'" MoAi.f'~j
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We have referred .to these'aspects of the matter
because they were elaborately argued before us by

I /1,11:1,. ,1,r,I."j 111'lf

It is true that there are .other grants whichhave
been produced on the record by the Tilkayat for the
purpq~e of showing that someigifts ,of immovable
'property were madein favour oftheTilkayat. Such
'grants may 'either' show that the gifts were made to
the THkayat because he 'was in the management of

.the temple, or they may have' been made 'to the
.Tilkayat in his personal character. Grants falling
in the former category would constitute. the "property
of the temple, whilst those falling: in the latter cate­
gory would constitute the private property of the
Talikayat. These grants} however.. would not affect
the 'nature of the initial grantsmade to the temple
soon after ,Shrinathji came to Nathdwara. Tllerefore'

.in our opinion, having regardtto the documentary ,
evidence adduced in the 'present proceedings, Itwould
be unreasonable to contend,that the templewas built ,
by theTilkayat of the 'day as his private 'temple-and
that It still continues to have the character of a
private temple. From outside it no doubt has the
appearance of a Haveli, but it is common ground
that the majestic structure inside is consistent with
the dIgnity of the idol and with the character of
the temple as a public temple. "', ,".'

"I f

.. ., ""'. , -. ···i '.~ ..~ ..,'.. . ".'. -, ,.."".' ..••:..,... ~~'.~ vr , :., " "-; •.•,y, :" - , .
,,'; ;~< 11).,·"

~;'~. l~','" • • .,' , .~ .,
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stated that ttt~e.money:of.S~ri Thak~rjias isthe prac..
bee now, that It IS notspeat.m our private expenditure
tbe3im~ will be followed", though along with this de-
c.. lar.atio.n...1"lt·,'.;~.,.,;qa~de,d that·th;;e p.ro.p,riet~r.y ..'ri ..• :{~a,·.. s'. ~~.s
own from.j .' .."..,('nme ofthe ancestors, In conf J tty with
the same, the entry will continue as: usual in the acc­
ounts of credit and debit a's is thecontinuing mutation.
Even though the Tilkayat set ~p theclai111 that the
temple was private; it is consistentlyadhered to that
the income derived from the propertiesof the temple,
is Dot intended to be and has never been used for the
personal requirements of the Tilkayat.
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the. learned . Attorney-General. But as we .wiU
presently point out, the Firman issued by the Udaipur
Darbar in 1934 really' concludes the,cont~ov~~y
between the parties on these points and. it showafhat
the Shrinathji Temple at Nathdwera I~ undoubtedly
a public'temple. It is therefore; nownecessary ,~':otQ

consider this Firman. This Firman consists 'Qf'four
clauses. .The firS! clause declar~s' that ac;~ordi~~"lQ
the law of' Udaipur, the shrine ofBhrinathji.has
always been and 'is a religious institution for the follo­
wers of the VaishnavaSarnpradaya and that allthe
property immovable and ~ovable.dedicated,Qft'er.Cid
or presented to or otherwise coming to the .Deity
Shrinathji has always been and is thel')rQ~et.ty of the
shrine and that the Tilkayat Maharaj for the ti.me
being is merely a Custodian, .Managerand Trustee
of the said pr?pertyforthe shrine ofShrina.~j~ and
that the ,UdaIpur Darbar has absolute.rlght'tQ­
supervise, that the property dedicated .,to theshrine
is used for legitima~e purpose o~ the~briIJe.~he
second clause deals WIth the question of:SUCCCS$10n

and it provides that the law of Udaipur hag a1way§
been and is that the succession to the Gaddi'of
Tilkayat Maharaj is reguiated .by the law of Pri­
mogeniture, and it ,adds that the Udaipur,' Darbar
has. the absolute right. to depose any ,Tilkayat
Maharaj for the time being if in its absolute .discre­
tion such Maharaj is considered unfit and, also for the
same, reason and ill the same way to disqualify any
person who would otherwise have succeeded to the _"" I

Gaddi according to the Iawof primogeniture. 'The
third clause provides that in case, the iTilkayat
Maharaj is a minor, the Darbar .always had' and.has
absolute authority. to take any measures for, th~e ..

.maoag~me~t of the. shrine and its I?r,)pert~es during
sue monty. TIle last clause adds, '··'at In accor-
da '. with the said law of Udaip',/J.\the Rana had
declared Shri DomodarJalji unfitvto occupy the
Gadd! and' had appreved of the succession of
Ooswami Dovindlalji to th'e .Gad'di of Ttlk"ayat

......., ••,., ••J•.. II."",., ... 1lI!,I1CC, , ",".n, '11" "N~(""'"""""'')~'.'''''· >."... ,,.....~. <,,,.•.••~..,.~-"'."'._,~.c·•.'r""'~""',,.. ...·.,....,-:·.',_·.."'"......~f.~·.:;
)?;y
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,lrfah~raj, ,and' it ends ~iththe ,,$tate.m,~nt'that,the
'?rderis~~~<i'~e' ~h..a,tQ'~!1~Jr9~9?,tgber 1~~'!~a31.~~. , 1111ra.1Ol, :'
issued uo:dt;l'~lsaut1.lQqtxandl~lawful and In aCCQt·' ~rJJ,,~.~'
dance wlt.,~ttbe" ,la',w"of",U'q:aipur; " ' , ' , y.,' "fJ,"r

, , " ' . , ' , ~~I' of ,~'fitl••

In'~" 'pre.ciating .J~e etl'ec;tofthisFirman, itjs Oqjlntlra,tifJIft
first necessaryto d,e,¥id:~"'heth~r the Firman is, a law
or not. It ~ m~tter'Qf common kgQwl~dg~ that
at the relevant time the Maharana of Udaipur was
an'absolute monarch in whom vested ,all the legis-
lative.. judicial and' executive ,po~vers of the State.
In, the case-of an absolute Ruler .like the Maharana
of Udaipur} it is difficult to make any distinction

,between an executiveorder issued by him or a legis­
lativecommand issued by him. Any order issued

,', .by such a Ruler has the force of 'law and did.govern
the rights of the parti~saffeeted thereby. ,This posl­
tlonis covered by decisions of this Court and it has
not 'been disputed beforeus, Vide MadhaoraQ 'P~~lk~:
v, 'The:,8tt;Jte of JladhyaBharat ('). Ammer·'U/fl,·Ni~a'-;·

Begum":.,' v. Makboob 'Begum (2), and Director
of ,Endowments, Government, of Hyderabad', v.
Akram Ali (8).
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challenge-when It seeks.totdeclare thatthet~lnple iD
queadonhas always beena public.temple.We have
already, seen that the:origi~al' grants amply bear out
the recital ill cl, lof.thC·FIrm'anaboUt the character
of..' t.his. te.;.I.,';l":,I ..,,le •... ·.. The .'F.i.rm"•..• ~n•. then. c.lea~.;, ,.":,i.i,: ..pro,v.!d.,c=,s.
that the, . Jkayat Maharaj IS merely '"ustodlaQ"
Manager andTrusteeof the said property and that
finally determines the nature of the office held. by the
TilkayatMaharaj, .He can claim nobetter and no
higher rights. after the Firman was Issued. The' said,
clause also." declares that the Darbar has absolute
right to seeto it that the property is used for legiti­
mate purpose of the shrine. This again 'is an assertion
whichis validly' made to assertthe sovereign's rights
to-supervlse the administration of. public charity,
Cli\i$e 2 )Aysdown th~· absolute right of the' Darbar
to depose the Til,kayat and to disqualify anyone from
claiming the succession to the Gaddi. It shows that
succession to the Gaddi and continuing in the office
of theTilkayat are wholly 'dependent on the discretion
of theDarbar, .The Right of the Darbar to depose
the Tilkayat and to recognise a successor or not is
described by this clause as absolute. The third and the
fourth clauses are consistent with the first two clauses.
Reading this Firman .as a whole, th~rc can be no
doubt that under the law of Udaipur,' this temple
was held to be a public temple and the Tilkayat was

. held to be no more than the Custodian, Manager and
, ,'. -Trustee of the property belonging to the said' temple.

It is on the basis of this law that the vires of the Act
must inevitably be determined.

• I

. Thelearned AttorneyGeneral has. invited our,
. attention to some decisions in which the temples of

this cult were .held tobeprivate temples.. ,We would
now very briefly refer to these decisions before we'
proceed, to deal with the other points raised in the
present 'appeals. In' Gossamee Sree GreedlliJreejee v,
R"J,manlollje~ Gosscmee, (1), the Privy Council held
that when the worship of a ' Thakoor has' been

'(I) .16 I. ~. IS?~

, .
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found-ed under Hindu law; lneshebaitShip isheldto
be vestedinthehelrs of the fo·underJiij·:;cJefa~)lt' ··Qf.:.'.'.
evidence thathe has disposed-of itotherWlse,Qf that:
t?erehas been. some US~l;{e, course" ofdealirig,.Qr
CIrcumstances to s.how a different mode .of devolution,
Greedhareejeewhoas the plaintiff .appeared before
the Privy Council as the appellant-had been-deposed
by the Rana of Udaipur in lti70.·He claimed th'e.··
rights of shebaitship of a certain consecrated-Idol and
as 'incident thereto to the' things which hadbeen
offered to the idol. This claim was based on the
allegation that by' the rule of primogeniture he had
preferential right and not his opponent Rumanlolijee
Gossamee. The High Court 'of Calcutta 'by.' a
majority judgment had held that Greedhareejee's

. title as a founder had been established and that. the
.. ".. bar of Hmltation pleaded by the respondent applied

'to the temple and the land on..which it was built but
not to the image and the movable property. connected
with it. In the. result, Greedhareejee S'g.t'a ,decree .­
for so much of his claim as was not -bar~d,by lapse
of time. This conclusion was confirmed by"
thePrivy Council. .It would be .noticed' that
since. the dispute was between tW.Q~: rival
claimants neither of whom wag interested it' pleadi~.g
that the temple was a public temple, that aspect of the
matter did not fall to be considered in the said Jitiga'.
tion, and so, this decision can be regarded as all au­
thority only for the proposition which .it laid down
in regard to the. succession of the·Shebaitship.T4~·,~~,>···'·

learned .Attorney-General no doubt invited. ouratten-..
tion to the fact that in the courseof his judgment,'.
Lord Hobhousehas mentioned that all the "male".
members of the Vallabh's family are in, their .lifetiIIle-X

esteemed by their community as r$t:aking' of the .
Divi ,.' "/essence, and as entitled to i;.!:~neration and:..
worsfbp. This observation, however, ~n be of little
help to the Tilkayat inthe presentproceedings where.
we have to deal with the matteron the basis 'of the.'
Firman to which we have just referred. Besides, we

"

II
t
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may incidentally add "thal. the Tilkayat'sCIaims ' }~63
to property rights in". the present proceedings based " ,Tilka}Qt ' .
'on the allegation that them~mbersbfthe denomina- '$hrj ,O~,jn41,QJj.i'

tion, regard a~!successors ofVallabha with.tp~saJlle ' Md::rnj

tespeet 'whic ',*"C ey. had for V~J1a.bha. him~el'"'' ,"" und~ , Stqli~ Roj4J/!l}1).
incongruous ,:1 1h the essential tenets ofVa abba's C1lijen4rpgtA tP.', !: :1;

philosophy.' ", , '

In Moh.an Lalji v, Goriihan Lalji' Maharaj
(1)" thedi~pu.te which' was taken 'before the
Privy Councilwasin regard to the right claimed .
byfhe .~.onsof a dau.ghter to',the shebaitshipoft~e
temple ofVallabha sect, and insupportof the saId
right the sons ofthedaughterrelied upon :the'earlier
decision of thePrivy ·Councll in the caseof .Gossom- ,
mee Sree'G'irdkaree~iee (2). In rejecting' the plea' made
by the said 80:08.. the Privy Council observed that the
principle- laid down in, the earlier case' cannot be
applied SQ·· as to vest the .shebaitshipinpersons who,

,accordilJg·to the, usages of .the 'worship, cannot per­
form the rites of the office. In that case it was found
that the sons of the daughter who "V~reBhatsaDq who
did not belong to the Gosain Kul were incompetent
to perform the "diurnal rites for the de.cy worshipped
by the sect" and SO~ the decision of the High Court
which had rejected their claim was confirmed.' In
this case again neither party was interested in, plea.
ding the public character ofthe temple and 50, that
point did not arise for decision,

The same comment. falls to' be' made about the
decision of the Allahabad High Court in GopalLalji '
v, Girdhaf Lalji (3); .Itis true th~t· in. that
case the plaintiffchal1eil~eda· gift deed executed' by
one GO$wam~ofthe Vallabha sect in favour ofjano­
therG()~w':im:'i' And ,in doing se he alJegedthat the
donor Goswami was a Trustee and not the owner of
the property. But in the course ofthe evidence" it
was virtually copceded'by him that the property .be-
'longed to the donor Goswami, and so; the case was

(1) -to I.A. 97, (2). 16I.A. 157.
(3) A.I.R 1915 All. 44.
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, decidedon that,' basis: In .its judgrnent~ the Hitb
Court observed that there can be D9 doubt thatif" we
must . regard. the property' as "trust property:',' in
the str:ict sense, dedicated for a charitable qr reU,iol;ls
purpose in the hands of duly .constituted trust~.esQf
the charitable or religious object, oneormoreofauch '
trustees would have DO power' to alienate. t~~.',·trust
property or delegate theirpowers andduties.: cQn:~~ry"

. to the trus.t.But ,the High.Court found that.theevi-..
dencead.d uced conclusivel yestablished that.. the.:;:pro­
perty in question was private propertyand so, t~e .
challenge to the validity of the ~iJt was repelled.
This decision also cannot beof anyassistance in'd~ci~

ding the question ae to whether the temple with which
'th~present proceedings concerned is a prlvate.icr.a
public temple. Besides.. as we have' already indicated, ..
this question' is really conclud~dby the Firmanof..
1934 and so, the temple must be held to be a public
temple and in consequence the challenge .to the "Vali- "
dity.of the Act on the basis thatthe Acthasinter-.
fered with the Tilkayat's rights ofq1~~~rshjpoverh~
private property cannot s~cc~ed.";~';;:;" '.", L.

I ! .• rll~r ". " .. "

Let ,us now' examine the, material.pro'vi-sio:ns
of the Actbefore dealing with 'theoontentlonsof the.
Tilkayat that thesaid provisions contravene hisfund­
.amental rights under Art. 19 (l) (f'jand Arts. 14,anQ
31(2) even On the basis-that the temple is a public'
temple. The Act was passed to providefor the better

"adminiatraticn and governance of the temple of Sijri
Shtinathji. at Nathdwara. It consists of 39 sections.
Section 2 is a definition section: under s. 2(1) "Board"
means the Nathdwara Temple Board established aziSl
constituted under the. Act, and is. 2 (ii)d~fin~s

"Endowment" as meaning all property.jnovableer.
v t movable belonging to or givl,r endowed in any,
" me for the maintenance or s\J!:'port of the ,temp~or for the performance of any service, or charity coil.
n~cted therewith:'or for the bf'nefit, convenience or
comfort of thepilgriqls visiting .the temple, and

.IllS

,

.............
TilklJ,GI

Shri OOl1lizilllilji
MaJuvaj

Y.
SIiII' '/R,jullwa...........
Gqj,!,drllgaJkar, I,

, ;.'l

:;~~,: ..
~~~~'""~..-..-_-.......~~...-..~t,.....-;"l.w;--~~"""'-- ..............~'I""I-¥o....--~..........~--.,..~"""""..

_, J..~ I .'l.. ,
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Qaj~nt/,rIft.4dk"." J ~ !~i":": t
,Jf,;
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"',r

all jagirs, muafis and other properties,
movable or immovable, .wherever situate
and all income derived from any source
whatsoever and standing' invany name,
dedicated to the temple or placed for any
religious} 'pious or charitable purposes
under the Board or purchased fromout of
the temple funds and all .offerings and
bhents made for and received on behalf of
the temple, "

(a) the idols installedin .the temple.
I '

(b) th\·:fl.remises of.the temple.

(c)

:J;

'~r~'; ~

1 S.C.R. "SUPREME C(:f~J.1{T1u:~I>()Rt$' ' 597' "\fl-. .

include-. I

but shall not include ,a,ny property '.' belon­
j ging to the Goswami personallyalthough

::,:',the,sameor income thereofmightihitherto
/',!:~avebeen, utilised' in parrorin wholein

the service of the temple.' .': .

Section 2 (viii) defines "temple" as meaning th~ tern­
ple ofShri Shrlnathjiat Nathdwarain Udaipur Dis­
trict and. .includes the temple of Shri Navnitpriyaji
and ShriMadan Mohanlalji together with all. addi-

.tions thereto or 'al1'alterati9ns thereofwhichmay be
made from time to time after the commencement of
the Acta' . . "

Sections 3 and 4 are important provisions of "
the Act.· Section 3 provideg that the ownership of
'the .temple and all its; endowments including'. all
Offerings which have been or may hereafter be made
shall .vest in the deity Q,f, Shri Shrinathji and the
Board· constituted under the Act shall be entitled to
their possession. In other words,' all property of the
temple vestsJn the, temple and the right to claim
-possession of it vests in the-Board. As a corollary to
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the provisions 'of s. 3, s, 4(1) provides that 'the·(ldmi·'·~ ..•.
nistration of the. temple and all its ~ndoWm~tltf,ha.n r: "
vestin the Board'constituted inthe manner her~inafter"~ '
provided. Sujb·section (2) lays. down that th~'»o~rd ."" ;
shall be a body corporate by thenameofrheNathd- -,f" ,';

wara .Temple Board and shall have perP.<ftl,l.~ls1Jc~~i8n '.:..
anda commonseal with powerto'l.cq~ir~an~/P;l~old .
property. bothmovableand inimovaQI~iJuld, qr'.Y··~l,l~. ,..
or, be sued in the said name. The cOmp9$itiqn9(Jb~"

Board hasbeen prescribed by' s. 5: it shall consisr.of
a 'President, the Collector of Udaipur District-and
nine other imembers. The proviso to .the section is
.important : it says that the Goswami .shall be oneof
such.members if he is not otherwise disqualified to' be
amemberand is willing to serve as such. Section 5 ,(2).
prescribes the disqualifications specified in clauses Ia)
to (g)-unsound~ss of mind adjudicated upon by
competent Court, conviction involving. moral.turpi-
tude; adjudication as an insolventcr thestatus of.a~
undischarged insolvent; min()~ity, th~iderectof being
deaf-mute or leprosy; holding anoffice or beIng a.
servant of the temple or being in"; receiptofany
emoluments Qr perquisites from the temple; being
interested in a subsisting contract entered into with
the temple; and lastly, not professing the Hindu
religion or not' belonging to" thePushti·Matgiy~ .
\Jallabhl Sampradaya, There can .be no doubt that
((or" in clause (g) must mean "and", for thecontext
clearly indicates that way..There is a proviso to.
s. ,5 (2) which lays down that therdisqualification-asr·
to the holding of. an office or an eII1ploy:~'

ment under the temple shall not apply to.:,the;~}

Goswami and the disqualifiGationabbut·.<,tlle:l~

religion will not apply to the Collector ; that is~:;"

to say, a Collector will be a " her of the Bdard,
n though he rnay not be a ,_ u and a follower' :~~,;

the denomination. Section\.~,:;, (3) providesthat-l.
the President of the .Board shall be: appointed .by ..the
State Government vand shall for-all ipurposesbe
deemed to be. a vmember. Under s, 5 '·(4)·."the:: .:Y,~

""1'1-. " ·'*~'A~~.,; .: '
':'. ·;~~~t,.' '\?t::;::'.'> ""'\i["':; -, .
" !I ~J.~~)~ -.

,X~L" ,.•

TU~gJI(.
Shri Oovi'ldla 'ji

Jvlaharaj
v.

St,!t .a.f Rajusthan

G<;t,uJrnCQQJcor. J~

• ,l '. ,
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f' Collector shall be an ex-officio member of the Board.
, 'Section 5 (5) provides that . all the other' members .;u;;;;,

spec.ified in sub.:·. -cl, (,,1) shall, be appointed. by the Sh,iQotMdlo/ji, '1,MQNJ"j)
State Qovernm~tso as to secure representationof . Y.

t..he, pg... S.,11.t..i~M~r....,. ,,'. V.",is.hn~vas .fro.mall Qve.rl•.··.,".!t .• iii. Stfltl ~~tMlI' /.'1;
Thisclearly cq;'. plates that the other memee .. , of (;lJj#"iraI4Jk(JT, J. )',i.

the Board s,hould' no~only ,: beHindus, but should ,; l'.(.~,;,
also 'belong' to th~denominati()n,. for it i,s in that
manner alonejhat their representation can beade-
quately secured. ", Section ,6 gives libertyttothe

....President or' any'member toresign hisofficeby giving
", .a notice in writing to the State Goverament. Under

s. 7 (I), the. State Government is given the power to
'remove from o.ffiee the' President'. .or any' member,
other than the \ ex..officio member, includingthe
Goswami on any" .of. the three grounds specified in
clauses (a}, (.b) & (c) ; ground, (a) refers, to the dis­
quallfication specified by ,5. 5 (2), ground; (b) refers '
to the absence of the member for more than four

.consecutivemeetings of the Board . without obtaining
leave for ab~.ce; and ground (c) refers to the case
where a member is guilty of corruption ,or misconduct
in the 'administration of the endowment. Section 7 (2)
provides, a safeguard to the person against whom
action is intended to be taken, under vsub-cl. (1) and
it lays down that no person shall be removedunless
'he has been given a reasonable opportunity of
showing cause against his removal. It would be

, , noticed that by operation of s. 7 (I), the Goswami
is liable to be removed, but that removal would! in
a sense, be ineffective-because the proviso to s, 5
requires that the Goswami has to bea memberof
the Board so that even, though he is removed for
causes (b) andIc), he would automaticallybe deemed
to be a member under the proviso to s. 5.. It would
be a different matter if .' the .Goswami is removed by
reason of theTact that he is disqualified on an,y of
the grounds -described- in s. 9 (2)_ Such adisqualifi­
cation rnay presumabl1:,~~~,ess itate theappointment
of a successor, Goswarni in lieu of the disqualified,
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one .and then it would be the successor·GoswamI
who, will be a member of the Boar~under'the
proviso to s. 5 (1). This positionis made ,clearifwe
look at s. 11 which _provides ~hat a~y-personceasi.ns ­
to be. a.membershall, .unless disqualified under s, 0(2)
be eligible forre appointment, whereas other ,~ember$
who are removed under s. 7 (1) for causes specified
in clauses (b) and Cc)maY'not _be eligible.for reo
appointment, the Goswami would be entitled·to$u~h.
re-appointment. . Section 8 prescribes the term. _of
office at 3 years. S~ctiori 9 provides forthe~~lh,1$: _
up of. casual vacancies. Section 10 empowers. the
State Government to dissolve the Board and reconsti.
tute it if it is'satisfied that the existing, Board isnot
competent to perform or persistently makes default
in performingI • the duties 'imposed on it under-this

. Act, or exceeds or abuses Irs powers; and this-power
can be. exercised after due-enquiry. ·This section
further provides that if a Board is qissolved~jmme~'

diate action should be taken to rec0.Ilstitut.e afresh
Board in accordance with the provisi~p(of this Act.
Section 10(2) provides a safeguardvtotheBoard -..
against which action is proposed to be'takenunder - I" II
sub-so (I) Inasmuch as it requires that before the
n.otification of the Board's dissolution isissued J ·

Government wil1'communicate\ to the, Board'the
grounds on which it proposes so to do} fix a reason- .
able time for the Board to' show cause .and consider.
its explanation or objections, - ifany. Section 10 (3),:
empowers the State' Government, asa provisionaU'
and ' interim measure, to appoint a pers9I1 to,: ~
perform the functions of the 'Board untllafresh- I
Board is reconstituted, and under s. 10 (4)~ theState] _ Ai'~
Governmentis given the power to fix: the remunera'~1- - j
tion of the person so -appointed,ection 12, makes J
e member of the' Board 'lia'. :for loss, w.aste or,
mis, pplication of any money orilproperty belo~gihg'~ -;I­
to the temple, provided such.loss, waste or misappli- :l
cation i3 a direct consequence of his wilful act or. ',. f·....>..
omission, and it allows a suit to be instituted to,;\ii· A

,';~~~~'

":~~1~;!:. ~

_ ,_ _ . _." , __. _fij~"c'i~~
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- obtain '. su¢h .compensation, .. 'Under s. 13, members
. QftheBQard ait .W~ll as, theJ,?·residentare entitled to

draw travellin~;\a~d haIt~ng;. allowances. as ,ay be
prescdbed~S .'.,' on 14, deals ·with the ofIi," "nd
meetings of t;". ,Boar-d ands. 15 provides t . any
defect or vacancy in the constitutionof the Board
will not invalidate the acts, of the Board. Sec­
tion 16 is important; It lays down that subject to
the prcvisinns of this Act and of the rules made

~;,.Jh~reunder, the Board shall manage the properties
. and affairs' of the. temple and arrange for the conduct

ofth.e dailyworship and ceremonies and of festivals
in the temple according to the, customs and usage of
the Pushti- Margiya VallabhiSampradaya.Sec­
tion 17 (1) provides that the jewelleries ior other

.valuable .moveable property .of a. non-perishable
character the adm'nistration of which vests in the .
Board shall not be transferred without the-previous
sanction of,t~e Board, and if the value of the property
to be transf~.rred exceeds ten, thousand rupees, the
previous approval of the State Government has to be
obtained.v.Section 17 (2) requires the. previous
sanction of the State Government for leasing the
temple nroperty for more than five years, or
mor~g"g{ng, selling or otherwise alienating.
it. Seetion '" 18 imposes a ban on the borro­
wing power of the Board. Section 19 (1)
provides.for the appointment iof the Chief Executive
Officer of the temple, and the remaining four sub­
sections of s, 19 deal, with his terrrlS and conditions of
service'. "Section20 speaks of the p~wers and duties
of che Chief Executive Officer which relate to the
administration of the temple properties. Section,~l'

provide~ that th~ .BOArd ·may appoint, suspend,
remove.. dismiss. or reduce in rank or in any way
punish all officers and servants of the Board other
than the' Chief ExecutiveOfficerJ in accordance
with rules .made by' 'the State Government. Section
22 is very important. It provides thatsave asother.. ,
wise expressly provided in or under this Act, ,nothing

-.r" • .-0, • t~;' ..~ " '.:-_ ;.. , flo ' ' ,.
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.herein contained sh~l1 affect any established usage
'. of the temple or the rights, honours} emolumentsand
perquisites to which any per~~m may,by customor
otherwise, be entitled, in the temple, ~,ection'23

deals 'with the budget} s, 24 with accounts ands, '2(5
with the Administration Report. ,Section 26· confers
on the State Government power to call for·:s.u~h
information and accounts as .rnay.. in its 9PioiQx:I.~··J~e
.reasonably necessary to satisfy. it that ... the t¢mp1e'
is. being properly maintained,., and its~9~j·
nistration carried·, onaccording to the, prcvislons.of
this Act. VnQ(ff t·his section, the Board is under' all .
obligation to furnish forthwith such information-and .~ .{

. accounts as may be Galled for by the State Govern­
ment. Under S', 27, the State Oovernment unay
depute any person to inspect any movable ~r i~rnov~,

able property, records, correspondence, plans, accounts .
and .other documents relating ,to the temple,
and' .endowments, and the Board and '. its~",

officers and servants shall h.e bouri~' to ~ff9r~~11 ."
facilIties to such. persons 'for s~~~/ inspection.
Section .28(1) specifies the' purposesfor vwhichthe
funds of the temple may \be utilised'; .and .s.28(2)'

. provides that without prejudice to the pllrposes
referred to in sub..a..{I), the Board rnay, with the'

.. previous sanction of the; State \~,.G9vertlmentJ ' 'order
that the surplus funds of the temple be utilised for
t~e purposes mentioned in clauses (a)., to ,(e) .. Sec-
hon 29(3) requires that the orderof the 'Board under ,'i.

sub-g. (2) shall be published intheprescribedmanner.. l' .
Section 29 deals with the duties of trustee-ofspecific"
endowment; s. 30(1) confers the power on the.Sl~te)

Government to make rules for carrying out all orany
of the purposes of the Act; s, 30(2) providesthat
in particular and without prejudice to t'hegenerality

) he foregoing power, the Stat"';:' ":overn.me~t shall
.~, .. ie power to make rules with "\' ;erenceto ma.tt~rs '
covered by cla-uses (a) to (i). TJllCle~ sub-section(S)
it 'is provided that ,the rules made under thisAct
shall be placed before the House of the,.. State
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Legislature at the session thereof' next following.·
Section 31 .provides. "that the State Govern-.

. rnent or any person interested may institute a
.suit in the, qr;:urt of District Judge to obtaina decree '
for the relii , entioned in clauses, (a), to ,/ These
reliefs correspond to the relief which may 'be obtained
in ~ ~uit under s, H2 .Codc of 'OiviL Procedure, I-n
consequencc.s. 31(2) provides thatss, 9~ "'and 93 and
O~ I.. r, 8J of'the First Schedule' to the Code, of Civil
Procedure shall iha ve 09 application to any suit
claiming any relief in, respect of the administration
or management of the temple and no suit in respect
thereofshall be ins: ituted except as. provided by this
A«. In ether words, ,a suit which wouldnormally
have beentfiled under SSt 92 and 93 and O. I, r.8 /·
of tfle' Code has now to be filed under s.31. Section

. ;3~ deals with the resistance or obstruction in obtain­
ing possession and it provides that the order which
may beipassed by the Magistrate in such matters
shall .. )g'pJ:,ect to the result of any suitwhich may be
filed to 'eStablish 'tIle right to the possession of the

.property,be final. S~ction 33 . deals with .the costs
of the. suit) etc. Section' ;J4 provides that ,this Act
shall have effect notwithstanding anything to the
contrary contained ill any law for the time being in
force or in any scherneof management framed before
the commencement of this Act or in any decree,
order, practice, custom or usage. Section 35 contains
a transitional provision and i tempowers the State
'Government to appoint one or more persons to dis-
.charge aU or any of the dudes of the ~oard after the
Act comes into force and before the, first Board is
constituted. Unders.· 36 it is provided that if any
difficulty arises in giving effect to any of the provi..
sions ofthis Act) the State Government may, by
order, give such directions and make suchprovisions
as may- appear to it tobe necessary for the purpose
of removing. the difficulty. Section 37 prescribes a
bar to suit or ·proceedirtg·· against the State Govern­
ment foranyt4ing done orpurported to be doneby
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-it under'the provisions of this Act. TIle last section
deals with repeal and. savings. . The .Rajasthan
Ordinance No. 20f 1959 which 'had-' precededthis
Act has been repealed by this section.·'rhat .'.'in·
brief, is the scheme of' the Act. '. , ." . , .

Later, we will have occasion to dealwith:th~< "
specific sections which have been challeJ;lged befQre~! '
us, 'but at this stage, it is' necessary toconsiderthe
broad .scheme of the Act in order to, be ,a·bl~·~:,';t.o

appreciate the. points raised. by .theTilkayat ·#}d·tpe'.
denomination in challenging its validity.. For the
purpose of ascertaining thetrue scope and 'effectof
the scheme envisaged by the Act it is mecessary to
concentrate on sections 3,4J 16, 22 and 34. The'
scheme ofthe Act) as its preamble indicates, .is, to
provide for the better administration .and governanc~ .
of the temple of Shri Shrinathji at Nathdwara. .It;.
proceeds on the basis that the temple..ofShrinatbjl
is a public temple and havingregard:Wtdthe back­
ground of the administration of its affairs in the past,
the legislatu-re thought that it was necessary..,·tom'a'k~
a more satisfactory provision which will lead to its
better administration and governance. ·rn doing '8{>,
the legislature has taken precautionto. safeguard the
performance of religious rites' and "the"observance.cf
religious practices in accordance wit4~. r-': traditional
usage and custom, When the validity of anyJegis.:p:~

lative enactment is impugned on t11~. ground th~I.~!i,,~1
material provisions. contravene one or the... otherof 1'::1:,,;

the fundamental rights guaranteedby theConstitu- ;:,,'.
tion, it is necessary to bearin mind theprimaryrule
of .construction. If the impugned provisions' ofthe '
Statute are reasonably capable qf;,~ construction
whi does not involve the in~"ement of any
fu·mental rights, that construc'~n must bepre­
ferred though itmay reasonably be ,.~. possible toadopt
anotherconstructionwhich leads to the infringement
of the said fundamental rights. .If the i~pugned

, \t,:,
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provisions are reasonablynot' capableof th~ ,cons- 1963
trucdon which would save its validity, that of course TilktJJ4t .

. is another mattenbutif twoconstructions are reason- S}"tiQDtJindlaJJi 11,

. ably possible then ,it is necessarythatthe Courts' ," M~~aJ ,

' sh.oliUI? a.. do:: thoa.t .."C.o....nstfuct.io.n ... wh.....•.1.·C~'."' ... u·I.',,".~i·il.,ds 'the. .S..... ~.aI.' oj. .RG~.t. ff
validity of ,Act rather' than the one.WhlC "'affects ..(;qjmdltlldtV, I. iT
its validity. !learing this rule of construction i,n mind, . , "/
we most examine the five',' .sections to. which we have, .
just referred. Section 3 nodoubt provides for the vest-
ing of the 'temple property and all its endowments
includingvofferings in the deity of Shrinathji, and
that clearly is, unexceptionable, If the, temple is a
public temple, under Hindu Law the idol of Shri-
.nathji is a 'juridical person and so, the ownership of

, the templeandall its endowments includingofferings
made' before the idol constitute thepropetty of the
idol. Having thus stated what is, the true legal
posltion about th.eownershipof the temple and the
endowments.is. 8 proceeds to add .. that t.heBoard
constitut.e(j:· under this Act shall rbeientitled to the
p()ssesslo~?!~f the' said property. 'If the 'legislature
intended to provide for the betteradministration of
the templevproperties, it was absolutely essential to

'cnmtttute a proper Board to look after the said
administration, and S0, all that s.3does is to enable
the Board, to take care of the templepropertiesand
in that .sense, it provides that the Board shall,be
entitled to claim possession of the, saidproperties, ' In "
the context. this provision does not mean that the
Board ,\~/OU ld be entitled' to dispossess persons
who 'art; in ipossession of the said' properties: ' it
only 'means that the Board will be .entiiled to, protect
its possession by' taking such steps as in law may be
open to it and necessary ill thatbehalf 'Section'4 is
amere corollary to s. 3 because it provides that the
administration of the temple and all its endowments
shall vest in the Board. Thus, the result of fhading
SSe 3 and 1 is thatthestatute declares that the pro-
perties or the temple v~st in.the deityofShrinathji
and provides for the administration of the said

, ~,... ...-.....,-.,'..... . ...."....~. I··.··· ~ ..~ ',. ..... • ~.'-.,. '.~ ~ .~ ~~ .. '"..,~ ':' I' • , •••
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/ The true scope and effect of the~eprovisions
can be.. properly, appreciated only when, they are,CQ­
related to SS~ 16 and 22, Section 16 ptescribes.·the
duties of the Board; it requires that subject tQthe
provisions of the· Act and the rQlesfra~ea.un~~tit,
the Board .has to manage the propertiesand .~fairs

ofthe temple and arrange for theconduct"of"lhoda.ily
worship and ceremonies and' of festivals in...the temple
according to the customs .and usages of thePUshti­
margiya Vallabhi Sampradaya. It wouldbe noticed
that two different categories of duties are imposed
upon the Board.' The first .. duty is to manage the
properties and secular affairs of the temple. .This
naturally is a very important part. of, the assignment
of the Board. Having thus provided for. thedis- .
charge of its important function in the matter of
administering the properties 'of the tem~1¢! the .sec­
tion adds that it will be the duty of~~Boardto
a~range for the religious worship, ceremonies and
festivals in the temple, but this has to bedope accor­
ding to the customs and usages of the denomination.
It is thus clear that the dudes of the Boardrin so far
as they relate to the worship anct. othervreligious .
ceremonies and festivals, it is the traditional customs
and usage which is of paramount importance, In
other words, the legislature has takeniprecaution' to
safeguard the due: observance of thereligiol:Iscere:.
monies, worship and festivals according to thecustom
and usage of the denomination.. Section 22m~kes

this position still clearer; ~itprovidesi that sa;V',t~s
otherwise expressly provided in or under the',I~~t,
nothing herein contained shall affe~t~ny establi~p~d
usa" f the temple or the rights, "":,,'1" ours, ern61.Q-
men and perquisite,s to which.;~,~, person~ay,
by custom or otherwise, be entitled In the temple.
The saving provisions 'of s. 22 are very wider unless
there is .an express provision to the contrary in. the .

,'" '. . '. .. ..... ..A tsl
606 'StJPRI'M!aoURT REPORTS [1t641VvL.

properties bYll:Pppintip~~ .l3qaxdandentrusting f9
the Board the said administration, . . . .
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Act,' all matters whichhavebeen saved by,s.22 will
be governed.by.fhe ,traditional usage "and, ,c4s'tQm.
Ifonly weeOri~tde.r the very wide terms in 'Whi~h the
savingel~.\l.s~f.unclers~ 22 has 'been drafted, it :will be
clear that the.legislature ·w3;s. anxious .. tq';·:· provide for
thehetteI'.ad~in:ist:ration, ,of the temple properties

.and not to .inftlri,geupon the traditional religious .
ceremonies, worship and festivals in the. temple. and
the right~, honours, emoluments and .the perquisites
attachecYtqereto. '. Section 34;which provides for the
over-ridingeffect qf the; Actmust be' read alongwith
s. 22 and"s~~, when-it provides that the:' Act shallhave
effect notwithstanding practice) custom O.~ usage, it

, only means thatpractice, custom and usage will not
avail if there is an expressprovision jo the-contrary
as prescribed by s, 22~ .

Reading these fivesections together,,it seemsto
us clear that' the Legislature has. provided' for the"
appointment ofa Boardtoloos after the administra­
tion offhe property of the temple and manage
its secular affairs as well as the religious affairs
of the temple) but i~l. regard' to these religious'
affairs consisting of the worship, . services,
festivals and' other ceremonies," the", custom
prevailing in the temple- consistently with the tenets
of Vf\l1abha philQsophy are to be .respected. ,The
learned Attorney .. General no doubt attempted to read
ss. 3 and 4 in a very wide manner and he sought to
place' a narrow construction on s. 22, thereby indi­
eating that even religious cerernoniesand rites and
festivals' wou Id remain within the exclusive jurisdic­
tion of the Boardwithout reference to the traditional
custom or usage, We do not think that it would be
appropriate to adopt such an approach in construing
the relevant provisions of the Act. We have 'no'
doubt that, when rl.lle~ 'are' framedunder s, 30 .of'<the

1S.C.R.

'; the temple; a$ such Mahant he has ',~,' rig~t tocon~tict
or. arrange for ands\.1perv~~~.lhe worship of theidol
in' .the ·t(Ji\~l~, and the s~rylc~~ renoered rherein In
4l.ccordancc with the .,tradItIOnal, custom and usage,;
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have the custody .. ofthe·,prOperty such as the Ousto­
. dian has, or. the-right to manage the property' suchas
. the Manger. possesses" orrhe right to administer the

trust'property for the benefit of the beneficiary which.
the Trust! .an do, cannot be regarded , . right to
property d'er Art.l9(1Hf) and for the! ereason,

.. it does not constitute property under Art. 31(2). If
,It is Leld that the Tilkayat was no more than' a Cus­

todian.v Manager and Trustee properly so called,
there can be no doubt that he is not entitled to rely

. either on Art'. 19(I)(f) or on Art. 31(2). Therefore,
on this construction of clause I of the Firman, the
short answer to the pleas raised by the Tilkayat under
Arts. 19(1)(f) and 31(2) IS that the rights such as he
possesses under the said clause cannot attract Art,
19(1)(f) or Art. 31 (2).

./1t has, .however~. ,~een strenously urged before
us that ,. the . words .trCustodian,ManagerorTr\1stee"
.shpllJ~\~pe ,liberally .construed apd, the positionofthe..
,Tilkay~~.. should be taken to be similar to tliatdfa:";;'"
Mahantof a 'MathoraShebait ot a temple. .Under
Hindu Law) idols and Maths are both juridical per­
sons and Shebaits and Mahantswhc manage their,
properties are recognised to possess certain rights and
to claim a certain status. l\ Shebait by virtue of his
office is the person entited to administer the property
attached to the temple of which he is a Shebait.
Similarly a Mahant who is a spiritual head of the
Math or religious institution is entitled to manage
the said property for and on behalf of the Math,

. The position of the Mahant under Hindu law i.s not
. , ·.strictly that of a Trustee. As Mr. Ameer Ali delive­

ring ,the judgment of the Board observed inVidya
Varuthi 'llhirtha v. 13alusa'ffti Ayyar (1), "called by,
whatever name he is only the manager and custodian
of the idol or the institution." When the gift isdirec-
tty to an Idol or a temple, the seisin to eompl~te the
gift is necessarily effected by human age~cy. In
almost every" 'case the' Mahant is given the right to a

(1) (1921) L; R. 48 I.A; 302, 311.
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partof the usufruct, the mode ofenjoyment and the
amount ofthe usufruct depending again on usage and
custom. In no case' was the property. conveyed toor
vested in him} nor is hea "trustee" in the l~ugli$h
sense of the term-thcugh in view of the obligations.. ,
and duties resting. on him) he is. answerable asa.
trustee in the general sense' formal-adm,!nistratiQn.;'~ .

. '" ,This position has been' accepted bY~JtI11sCout'~ ....
. in The.Commissioner, Hindu ReUy·iou8 ·l1ndow'tne1?t,~J'"
Madrae v. Sri .Lakshmindra Thirtl~aSu)arn..iarOfSri,:::':. .
/3h?;rU1 4 M'lttt.(l).Speaking for the-unanimousCourt ..,
in that case). Mukherjea.. J.) observed, "Thusin .the
conception of Mahantship, as in Shebaitship, both
the elements of office and property) of duties and
personal interest arc blended together, and neither
can be detached h'om the other. The personal or
beneficial interest of the Mahant in the endowmentsI . . . ..' .'

attached to an institution is manifested ill 111s large
powers' of disposal and administration and 11'~) right
to create derivative tenures in respect to endowed pro..

, pcrties: and these and other rights ofa sirnilarcharac-
... 'ter ;invest the office of the Mahant with th~~(~1itaractcr

of proprietary right which, though anolnalous,'tq:somc
extent) is still a genuine legal right,"On tlli:(~ view,
this.Court held that the right of this character-vesting
in a .Mahant is a right to property uI.~derArt.·,,19( I}
(f) of the Constitution. Relying on this-decision, it
is urged that the Firman should be construed to make.
the1'ilkayat a Mahant or a Shebait and -as such,
clothed with rights whichamount to'·9-.~ight to pro­
perty under Art. 19(1)(f) and which constitutepro- -.
perty under Art, 31(2). , . " '•..•..

Assuming that the vconstruction of clause 1 of
the Firman suggested by the learned Attorney-General.
is possible, let us examine the 'position 011 thebasis
that t~, ,-.Tilkayat can, in theory, b1t:?~ar?ed.at; a
Mahan...f the temple. W11at then arl'""ire rights to
which, according to the relevant cvid·Jh~eproduced
in this ·case} the Mahantis .entitlcd in respect of the
temple? As a Tilkajat, he has a right to reside in

(1) [1954J S.C.R, lOO~..
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.. This.branch of thc.urgumcnt urged on behal('
of the Tilkayat naturally rests 011 thedecisionof this
Court inuhe case of the C01n']n.i8.~1:11,erJ Hisuiu. Reli;. .. .
giousfi)ndou.'1nenfs,A!rt([m.s (1), that right ofaMahant .

(1) [li54jS,C.R .. 1005.
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the temple; as such Mahanthe has a righttc COIlQuct
or arrange .·foran.cl.s'Jpervis~the worship of the' idol
it, the umple, and the 's~rvic~s rendered therein in
~cc.ordanccwith.}hc traditional custom and u~age.
He has also' tq'" .ight to receive bhcnts on be·,'" f of
the idol and di$!~ ute Prasad in accordancewiJhe ,a_j~r~i4dk6r* J.
traditional custom. and usage. .So farasthese rights

· are' concerned, t11~Y h'ave not l)een.a.ffect~~ bythe
Act, and SO,nQ argument can QC raisedthat inaffec-

~. ting the said rights theActpa~ contravened"ithcr
:: :.Art. 19(1)(f) oriArt. 31(2). It IS) however) argued
:~\. tha: as a Mahant, the Tilkayat 'had the right . to
.'~:.manage . the.. properties of the temple, to leasethem
. out and ill case of necessity, to. 'alienate them Tor the

, .: purpose ofthe
1
t~mplc;a,nd it is suggested that these

rights constitute a" right-to property under f).rt.·'19(1)
(f) and .pf9perty under Arr. 81(2).'1'.he· learned
Attorney-Genera! fairly conceded that there was nq .
evidence {ct·; show that the right to alienate had ever ' .
been exercised in this case, but he contends that the
existence 'of tIthe fight cannot be denied. It is also
conceded that the right to manage ~lleprbperties.

was subject to the strict arId· absolute supervision of
the Darbar, but it is suggested that ever! SO', .itis a
rightwhicll 111l1st 'be regarded' asa right to property:

! Indealing with this argumen t) it is necessary to bear
, in mind that the extent of the rights available to the
Tilkayat under clause 1 of the Firman cannot be
said to have become larger by virtue of the fact that
the Constitutioncarne into force in 1950. It. is ouly
the rights toproperty which subsisted . in the Tilkayat
under theisaid Firman that would be protected by ..

, the Constitution; provided, of course, they are rights
which attract the provisions of Art. 19(1)(f)'O!'

. Art. 31(2). " ......
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'does, amount to "a genuine legal rightHancl th~fth~:
.said right must be held to fall under, Art.l~(l)(r)
because the word uproperty" used in the saiddC\u~~

ought to receive a .vcrv liberal! imerpretaticn. .11.
will be recalled that in, the .said case, thisCourt in
terms and expressly approved iof the decision of;
Mr. Ameer Ali in Vidya VirutM Thi,rtka'Qcase(l),
which iexhautively dealt with. the position Of the
Mahant or .theShebait under 'Hirld,u law.··W.~·have'
already quoted the relevant observations madein that

.judgment and it would be relevant to repeat Ont';'Qf
'thos~Qbst;rvatiQns in which the PrivyGQuncHatated'
that in almost every case the Mahant-is .given the .
right to a part of the .usufruct, the mode of enjoy..
ment and the amount of usufruct depending. again
on usage and custom. It' is true 'that in the passage.
in Mr..Justice Mukherjea's judgment in the case 'of
the Oommiseioner, Hindu Religio'lt8Endowme~t8,
IJ1.adras (2), this particular statement has not ,been,: '.
cited; but having 'referred to. the riS-b,ts whicb'<the
Manant can claim, the 'learned Judge;~a.s/ added: that
these and other rights of a similar characterinvest,
the office of the Mahant with theieharacter "of
proprietary right which, though anom~oustOSOlllei
extent, is still a genuine legal right.. ·It...is clear tB,at
.when this Court' held that the rtghijy~~ting'.iri·th~
Mahant as a manager of the1V:[athamourit·toa;

.' genuine legal right to property, this Court undoubted-
ly had in mind the fact that usually, the . Mahant,
or Shebait is entitled to 'be maintained out .offhe
property of the Math or the temple and that the'
extent of the right to a part of the usufruct and .the
mode of enjoyment and the amount of ·thetisufruct
always depended on usage and custom of the Math ,
or the' temple. It is in the ljht of these rights,
ii', ding particularly the righ] ''b claim a part of
t· sulruct for his maintenance ,at thIs.Court held
that the totality of the rights amount to. aright to
property under Art. lQ (1) (f). '
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That takes us to the .question as thenature and ·
extent of the ,'I'ilkayaCs rights -in regard to Tilkfllltlt
the temple property. It is . clear that the Tilkayat S!lri GaOWlalji '!
never used any,/ncorne from the propertyjof the , MNaj ,'~
temple . for }":' 11'8 pe~sonalh ~eeds dor A" fivate Stat,'qf;~jtJIi!ltJi, .'U~:~
p~rpose. It 'IS true t at tr e earneo ttdrney- Qajlt;d~iJlflt/kar, J •. ,W,
General suggested that this consistent course ofcon-

, duct spreading over a large number ofyears was the
, result of what hedescribed vas self-abnegation ,on the

part of the Tilkayats from generation to generation,'
..,-,~rand from Tilkayat'spoint of view, it can be soregard-

ed because the Tilkayatthought and claimed that the
'temple and llisproper,ties together constituted' his
private property~, But once we reach the conclusion
that the temple 'i~ apublic temple and the properties
belongin'gt~ it are the properties of the temple: over
which the Tilkayat has rio title or right we· will-have
to take into 'account the, fact that during, Hie long
course of the management-of this temple, theTilkayar"
has nev~r~laimed any proprietary interest to~ny­

part of the usufruct of the properties of the, temple
"for his private personal needs) and SOJ .thatproprie-

tary interest ofwhichMr.Ameer Ali spoke in dealing
with rhe position of the Mahant and, .the Shebait and
to which this Court referred in .the case of Commie-
'8ionez~, .Hindu .Religio'llS Endounnenis, Mtuiras (l.)~--Is

lacking in the present .case. . What the Tilkayatcan
claim is' merely the right to manage the property) to
create- leases' ill respect of the properties in' a reason ~

able manner .and the theoretical right to alienatethe
property for the purpose of the temple; and heir
noted, that these rigllts, could Jie exercised by the
Tilkayat under the absolute and strict supervisionof
the Darbar ~of Udaipur. Now} the right to manage
the property belonging ·to the temple, or the right to

"create a Iease.of the property on behalf of the temple, '
orthe right to alienate' the property for the purpose
of the temple under the sup, rvision of the Darbar
cannot, in our opinion. be equated with the totality
of the powers· generally possessed by the Mahant or

(I) [19S4f S.C.R. lOP5~
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o ~Yen thf; ~he~aitJ and ~O, weare notprepare(j to
hold that 11aVIOg regard to the .character ' and .. extent
of t~e, rights which can be .legitimately .cla~m~d·',by
the' Tilkayat even 011 the baSIS that he was a 'M~hant

governed by the terms of the Firman.iamounr .to a'
right to property under Art, 19 {L) (f} or. constitute'
propertyunder Art. 31 (2-). .: .

Besides, we may add that even ifit.w~'held
that these rights constituted a right to hold property
their regulation by the relevant provisions 'of the Act I I

would undoubtedy be protected, by Art.l,~. (6).',T,he
temple is a public temple 'and what theIegislature
has purported to (10 is to regulate the.administration
of the properties of the temple by the Board of which
the Tilkayat is and has to b.e a member, Having
regard to the larg~ t~tate owne~ by the Tjlk~yat ..nd
having regard tothe very wide extent of the offerings'
made to the temple by millions iof devotees from daly
'to day; the legislature was clearly just~~ed in provid­
ing for proper administration of the prdperiiesof the
temple. TIle restrictions irnposed . by the Actmust..
therefore, be treated as reasonable andin theinterests
of the gener'al public. '.,~~

Turning to Mr. Pathak's argument that the
rights constitute property under .Art.31 (2) and the
Act contravenes the said provision' because 'no com­
pensation hacl been provided for.; or no principles
have been prescribed in connection therewith, the..
answer would be the same. Thevright which:' the
Tilkayat possesses cannot be regarded as.. property, for
the purpose ofArt. 31 (3) I ' Besides,even if th~said
rights are held to be'property for the purpose.of '
Af;i.- :31 (2), there arc some obvious n~\,wers to the,'plea
w·· "~';: may be briefly indicated. \,. ,

After Art. 31 (2) was amend'ed bytbeConsti­
tution (Fourth Amendment) Act, 1955,: tlle'pos'ition'"
with regard to, the SC9pe and effect of the, provisions of

" ,t~· •. , .'

..

1963

:'1.; '.';\ I 'Tilk(J.)14t
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,~ Art! ,31 (1) and' 81 (2) isDO longer in do~bt.Artid~ 31 ,~963"
'(2) deals with the compulsory acquisition or requisition Tilk')Qt,
of a citizen's property and ir.providesthat a citizen's Shri Cotillt/ltJiji II

. t an' II ·1' ,. d ' I .• Md/&oraj i>{propery C e compu SQrI y acquirec orr~quls1· v,

tioned.only fo .' public purpose and by aut'tyef Sfq.l, t)j RIIj(JJf/tQ.n .n:
law which pI; des for compensation andeit e fixes OlZjl1l;";~iJrl;ar1 J. rt
the amount of the compensation or specifies' the ' ':.;
principles on which and the ,maI,mer "in which, the 'j

compensation is to be determined and given: and it
adds that no such law shall be called in question in

_- any court OIt the ground that the compensation
. provided by that law is not adequate. Art. 81 (2A)

which is expressed in' a negative form really amounts
to this that where a la~provides for the transfer of .
the ownershiporright to possession of any property "
to the State or to a corporation owned or controlled'
by the State) it shall be deemed to provide for the
compulsory acquisition or requisitionof property. If,
on the other .hand, the transfer of the ownershipor
the right to'lt,possession of any pr6perty is hotmade
to the State;,,:~pr to a corporation owned or controlled
by the State; it would not be regarded as compulsory
acquisition or ,requisition of the property, notwith­
standing that it does deprive any person of his
property. In other words, the 'po'wer to make' a
compulsory acquisition or fCq uisition of a citizen'..;
property provided for by Art.' :31(2) is what -the
Am~rkan ,lawyers described as "eminent domain";
all other cases where a citizen is deprived of his pro­
perty are covered by Art. :31 ( l) and they can broad­
ly be said to rest on the .IJoticcpo\vcrs of the State.
Deprivation of property falling under ,the latter
category of cases cannot be effected save by autho­
rity of law; this Court has held that the expression
"save by authority of Jaw" postulates that the law
by whose authority such deprivation csn be effected
must be a _valid law in the sense that itmust not
contravene the other fundamental rights guaranteeq
by the Constitution,

> ~ ,~ •.r~r. ;
, ',1
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Besides, there is ~nother;vayin which'~thi~
question may perhaps be considere¢.Whatth~Actl .
purports to do is not to acquirethe'Ti1kayat's rights.
but to require him to share thoserightswiththe'~;.,:,

It her members of the Board. .' ,': ave alreadyseen
l'L~\'t the Act postulates that th~. '/.~hant for the time
5eln~' has to be a member of tH"eI3oard and SOJ the
administration of. the properties which WaS!{)long
carried on by the Mahant aJoI1C would here.after.

........... ., ~.__ _ _..,,, _,,,,:~ .._ _.-.._ - _-:-.C" _-_.,.,......., ~';""I"""---.

. '.. .' .. ' . (Iof\
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. The argument whichihas been urged: befQr~.us>~
Titk4J141 · by Mr. Pathak is that the righttq administee. the '. ";

. $hri Gninil,lji " "p.."roperties of the temple whichvested "in the:Mahant '
h(~Jttl1llj , '. d L'. d

v, .., has been compulsorily acquire and,' transferre 'to a
$t,I, q[n«j,sth(lll. Board constituted under the ActwhichBoard is con. .!:

()QjsllJrtllaJkar, J: . trolled by the St:lte.We will :J.ssu~e that the Boan;l "
in question is controlled by the State; but th'eques.'·'
tion still remains whether the'. right which .is:;~llQwed"::,
to vest in the Tilkayat has.been compulsorily~cquir.
ed and has been transferred to the Board.' 'In.our'
opinion, what the Act purports to do is toe~tingui.sh
the secular office .vesting in t~e Tilkayaf'bywhich
he was managing the properties of thetemple.. It is
"V~ll-,known that a Mahant combines -in himselfbotl,
a religions and a secular office. "This latter' office
has been extinguished by the Act, and so, itGcumQt'
be said that the rights. vesting in the Tilkayat to
administer the propertiesvhave been compulsorily
acquired. Acquisition of property, in the context,
means the extinction of the citjz~tl's rights in the
property and the conferment ofthe'~i~/rightsiri the
State or the State owned corporation, Inthe pr;:
sent case, the Act extinguishes theM;thant'srights
and then crcatcs ianother body for the purpose of
administering the properties of the temple. In other
words, the office of one functionary is brought to an
end and another functionary has come into existence
in its place. Such a process cannot be said to cons­
titute the acquisition of the extinguished office or of
the rights vesting in the person h<i)lding. that office. \;\,(

""1,;'- .,', ., .......~ ..... '.~./.)...
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p~v~ t9 b'~ ~:ar"ied on h'y the, M~hant .along with his
coneagues in the ,Board., This again cannot, we
think, be regarded as a compulsory acquisirlon of the
Tilkayat's ,righ.~,!; It is nor suggested that tb,effect
of the relevant/ ovisious of the Act is to brinbo'ut,
the requisitioril .. of the said,rights. Th~refor~) even
if it is assurned that the rights claimed by the

. 'I'ilkayat constitute property under Art. 31 (2), we do
~Q~ tqinkthat the provisionsor Art. 31(2) :app!y to
the Act. But as we have already held) thenghts

jn .question do not amount to a right to hold property
under Art. ~9( inE) or to property under Art. 31(2).

That takes us to the argument that the Act is .
invalid becau$e it: contravenes Art. 14. In our
opinion, there is 'ho substance in this argument. We
have referred to the historical background of the
present legislation.. At the time when Ordinance
No. II of1959 was issued) it had come to the know­
ledge ofthe.~overnment of Rajasthan that valuables
such as jewelleries, ornaments, gold and .silver-ware
and cash had been removed by the Tilkayat in the
month of December 1957, and as the successor of
the State of Mewar, the State of Rajasthan had 'to
exercise h~ ,right o[supervising the dueadministra.. '
tion of the properties of the temple. There' is no
doubt that the shrine at Nathdwara holds a unique '
position amongst the Hindu shrines in the State of
Rajasthan and no temple can beregarded as ccmpa­
rable with it. B~sides) the Tilkayat himself had
entered into negotiations for the purpose of obtaining
a proper scheme for the adm inistrat ion. of the temple
properties and for that purpose) a suit under s. 92J.~f
the Code had in fact been filed. A Commission of
Enquiry had to be appointed to investigate into the

. removal of the valuables. If the temple isa .public
temple and the le...islature thought that it was essen­
tial,to, safeguard tli"'e interests ,of the temple by taking
adequate legislative action in that behalf," it is
difficult to appreciate how the Tilkayat can seriously

www.vadaprativada.in

www.vadaprativada.in



. " .~,~.

· •..••••.~ ,. • , ' _.".•• ""•...•• ,.. ,•. " ..•••, ;v,." _ ~" ~, ••_ _~~."' M' '•.,,:..., U,~.; ~ ~.__.•_~"' ~~~~"'~.r.~'i'""~'~.~

f~·\

61S SUPREME COURT RE'PORTS [1964] VOL. \

.J

1963

-, ':"

TUkfllat
SJtri G,Qui:,dlaUi

Makara]
v,

~tall ~f Rajasthen

Gajenrlrag44kar, J.

'contend that in passing the Act, the legislature has
been guilty ,of unconstitutional discrimination.". As '
has been held by this Court in the case of ~Sl1~~i Ram'~ .
Krishna Dulmia v. Bhri Justice S, R. Tencf,Q~kare}i
that a law may ibe constitutional: even though it.
relates to a single· .individual if, .on'accou,nt <o.f:S<?ln'f;
special. circumstances or reasons epplicable-to him
and not applicable to other~) that singl, itlgiyi(jI,l;11
rnay be treated as a class by.himself . Therefore, the
'plea raised under Art. 14 Jails. " ". ' ""'" . '

The next' point to consider is:HLr~gard'to.~~~\
pleas raised more by the denominat,iClIl than by the'
Tilkayat himself under Arts. 25 and. 26 of ·the'.Co·ns~

titution, The attitude adopted by the denomination
in it::) writ petition is nor very easy to appreciate.
In the writ petition filed on behalf ofthe denornina.
tion, it was urged that the Tilkavat hirnselfjs th~

owner of all the properties of the te~~pleand as such,
was entitled to rnanagc' them in H:i.s discretionand ..
as he liked.. This plea clearly supported the Tilkayat's
stand that the temple in question ;w..as a .private·
temple belonging to himself and vas "such.vai l the
temple properties were [lis private properties. The
denomination ·"'Vi1S cleGu'ly ir.. two minds, .It was
inclined more to suppDrt the T'ilkayat'i' case than to
nut 11[J an alternative C'ISC that thedenominationwas
interested in t.he mauagcrucnt vf ·th''Cscpro(terties,
Even so) SOllIC allegations have been madein the 'wrtt
petition flied on behalf" of thc'dcnominati011·,frofil
which it 111ay .pcrhaps bcinfcrrcd·thatit\\fas·th,¢·
alternative case of the denomination that thetemple
and the properties connected therewith belonged to
the denomination according to its usages and :.ttradi/t~,.,"·

,I PI and therefore, the man ,', ental the said ·
,. ple and the properties ca 'J be transferred to
te Board. . It is this latteralt".·;r:hativc· plea which
.is based on Art. ~~,,~) (1) and Art.:,26{b)af the-Cons-
titution. The arzumcnt if: that the Actcontravenes .
the right guaranteed to the denomination by,

(1) [19~9) s.c,R:iz~J 297. .,/~::';

', 'i·~<, .:~~1~}, .
-·-·-·.,·.··.·,

·c.·· -. • ,.,..v- ;.I,\.,"'..::•.~ ,~.~',',,,._ ~,~.:, ..~_ ~......, ~
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Art. 25(1) freely to ..pia'edse its religioil'and that it
also cont;avene~ the deijominati?n'sright guaraI1te~d

.under Art. 26(b) aucl{d) tomap~g~ its own atfair~

1~ :~~,~s nO:/~f~~i~~~ndF~~ ~ein~~ltt~fd~~flri1
WJthi '6, arguments, we wIIlr'assume that .the, Gl.ljllltlr4gd kllf)
denomination has a beneficial interest in the proper­
ties of the temple.

, Articles 25 and 26 constitute the fundamental
rights to freeclomof religion gua.ra.nteed to the citizens
of thisco.llntry. Article 25 (l) protects the citizen's
fungamental right to freedom of conscience. and his
right' freely to profess, practise 'and propagate reli­
gion.The protection given to this right is, however,
not absolute. 'It is subject to public' order, morality
ann' health as Art. 25 (1) itself denotes. It is also
subject to the laws, existing or future, which-are '
sp~cHied in, Art. 25 (2). ArtiCle 26 guarantees
freedom of the denominations or sections thereof-to
manage their religiou~ affairs and their properties.
Ani~le26 (b) provides that subject to public order)
morality and health, every religious denomin.ation
or any section thereof shall have the right to manage
its own affairs in matters of religion; and Art. 26 (d)
lays down a similar right to administer the prqperty
of . the denomination 'in accordance with law.
Article 26 (c) refers to the right ofthe 'denomination
to own and acquire movable and 'imn::aovahlc
property and it IS in respectofsuch property that,
clause. (d) makes the provision which. we have just
quoted. The scope and effect of these articles has
been considered by this Court on several occasions.
"The word "religion" used in Art. 25 (1)," observed
Mukherjea, J, speaking for theCourt in the case of

,the Commissione.r, Hind·1t Religious Endowme7lltts"
Madras (1), "is a matter of faith with individuals
and,comml.mitiesand- it is not neeeU1fity theistic.
It undoubtedly has its basis in a system of nr!irfs or
doctrines which are .regarded by those who profess

(J). [195~J S..C.R.. 1005.
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In /3hri lfen,kala1'"amanlJ, Deoara v.·The
State of J~IlJsore (1), VenkataramaAiya.r,iJ.,
observed "that the matter of religion in.Art,26(b)
include even practices which are regarded by. the
community as parts of its religion." It would thus be .
clear. that religious practice towhidr Art., '25Jl) , .
refers and affairs ·in matters of religio,n"to.·'~Which';.
Ar~., 26 (b) refers, include practices whicharean .
integral part of the religion itself and the protection"
guaranteed by Art 2;) (1) and ArL (b) extends
to such practices. .'

• _ _ _._, •••••• ~.;....~ .. :.~. wo:"o' _.•~ .,... ,••, .• ,. " ••• "J~..,. ••••: ••~..:_••• ~ ·.~·~..::.. ~:"~ .. ~'C,; ~~7.~~~·~...,."~~':"!"· , ".\~.., :'..!..
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that religion as conducive to theirspiritual wellbeing,
but it is not correct to say that reliiion is nothing else
but a doctrine or.belief. A religion.' may n()t'<9J;lly .
lay down a code of ethical rules for its followers to,
accept, it might prescribe rituals and obseFv~Ilc~,
'ceremonies and modes of worship which are·reg:str~ed .
as integral parts of religion and these formsand .'
obse:rva.flces might extend even to matters d(JQOd
and. dress." ,,,

1963

'I
1

'\

I
: ~ .

l
"\'-1:,·1"I .: " ~

. , In deciding ~he question as to ,:,het~G~ ,a,given
1"e1lglol1 C: rvt..~ ct 1('PO 11" ')11 mteci.. ~ 1 rv o t"" of to]., A relizion or, ...... l.LJ 1J1 UU ));ld\J n~J ('1~~ . I.,~ ·'....EJ" ...... r".... L'L \.J.AV \., 5J. '.. .
not, the test always 'NOli ld be whether it is regarded as
such by the CenU'1HIn ity following the religion or not.
This formula may in some cases present difficulties
in its operation. Take the case of a .practice in
relation to food or dress. If in a given-proceeding;
one sectic)n of the c6mtrJ.u.nity·"'·~lainls that while' ~\,

performiOf; certain rites while dress is an integral-:"
part of the religion itself, whereasanothersection .
contends that vcllow dress and not the white dress IS / ,
the essential part of the religion, how is the Court
going to decide the question? Similar disputesmay
a' in rega.rd to food, In cases. 1 here conflicting
e' ..". nee is produced in respect of r. 1contentions as '
to competing religious practices :'.1t; Court maynot
be able to resolve the dispute by a, .blind application
of the formula that the comrnunirydecides w,pi~'l)

(1) [l~~aj s.c.n. Bg.5.)/f~Q9.'
! 't ~~~.
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practice' is ,an" integralp'~rt ofits religionJbecause
the community,mfl·y fpt:akwith more than one
voice and the fo.rmula would, thereforeJbreak down,
This qUesd~~i will a1w.ayshaveto be deci . d byrhe
Court and" . doing so). the Court ma,.~aveto
enquire wIt er the practice in question is religious
in (.:ha~acter and if,iUsJ.whetherit canb~~e~arded
as an integral or essential part of the relIgIon

J
and

the finding of the Court on such an issue will always
'depend upon the evidence adduced before has to the
GOfiaciencc of the COthmu.nity and the tenets ofits

' .ie~igiorj. It J$ .in the light of this possiblecompli-
' cation which rnay arise in some cases that this Court
struck a"'note of caution in the case of Tkel)'lwgah
Oommittee~ A.jmer v. Syed Hussain Ali(l); 'and
observed that'1n order that the practices ,in question
shouldbe treated as a part of religion they mustbe
regarded. by the said religion as its essential and
integri1.1part ; otherwise evenJ)urely seCtllar practic~s
which are" not an essential or an integ,ralpart of
religion aft aptto be clothed with a religious form
and may make a claim for being treatedas religious
practices within the meaning of Art. 25 (1).

In this connection, it cannot be ignored that
what is protected under .Arts, 25 (1) and 26 (b)
respectively an~ thercligious practices and the'right
to manage affairs in matters of religion. If the
practice in question is purely secular or the affair
which is controlled by the statute is essen~ia,llYa.nd
absolutely secular in character,it cannot be urged
thati\rt.25 (I) or Art. 26 (b) has been contravened.
The protection is gi veri to the practice of religion'
and to the denominatioI)'s right to manage its Own
affairs in'matters .or religion. Therefore, whenever
a claim is made on behalf of an individul citizen
that the impugned statute contravenes his funda-

"mental right to practise- religion ora claim is made
on behalf of the denomination that the fundamental '
right guaranteed to it to manage its own affairs in

(1) [1962) 1 S.CfR. 383
141
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matt.ers of religion is contravened, it !S n~cessa.ry to
consider whether the practice In questIon IS rehgtol,ls
Or the affairs in respect. of which theright'of ,
man~ge~en~ is ,alleged to h.a.~e beenGontray~~~d
are affairs 10 matters ofrehgl0n.Hthe practice
is'a religious practice or the .affairs ,are th~aff~lis in
matters 0 f religion, then, of course, the rights g·ua.r:an.
teed by Art. ·,25 (1) and Art. 26 (b)cann.9t be
contravened. "'~'.

It is true that tI1G decision of the qu;es~iorl::·:.as to
whether a certain practice is a rvligi<;>\lspracti~,~ or
not, as well as the question as to whetherartai'~ir
in question is an affair. in matters of religion ornot,' . ·
may present difficulties because sometimes practices, ".
reli~io?s and secular, .are inextricably mixed. up. , '
This 15 more particularly so In regard to Hindu.".
religion because as is well known, under theprovi- ... '

. sions of ancient Smritis, all human actions from birth
to death and most of the individual a~Jons from' day
to day are rc;gatdcd ss religiousl~~ll/cha.ricter.
As an illustration) we may refer ;!(tQ the fact
that the Smritis regard marriage .as a Sacra­
ment arid not a contract. Though the task
of ,disengaging the secular from the retigiousmay
not be easy/'it must nevertheless ,be attempted in
dealing with the claims for protectiQrflmder Arts. 25
(1) and 26(b). If the practice which is protected
under the former is a religious practiCe,apdif the
right which is protected under thelatter is the right
to manage affairs in matters of religion, it isnecessary
that in judging about the merits of the claim made in '
that behalf the Court must be satisfied that the.prac­
rice is religious and the affair is in regard to a matter
of religion. In dealing with this problem-under

,'5. 25(1) and 26(b), Latham, ./8.observation-\[
'1 dela'idc Oompany of Jehov ./> witnesseslncor."il
pomied v, ~J/~e uomnWnweaUh ed'that ((whalj~rtli~IJ;
gion to one is superstition to another", on which ·Mr.. ,
Pathak relies, is of 'no relevance. If anobviously

(~) 67 C.L,R. I1G', 1~,.~~
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secular lllatter isclaimed to' be matter-of religion, or 196~ ,,,
if ~nobviously secularpracticeis alleged to bea reli- " ~lk";" y :1;

gious practice" the 09urtwould be justified' 1"~jec·' ~'h,i 'G-'~i :';;~
ting ,the cl~" ',,:bec~qse the-protection gu~ra,""'~' by , M41"",j u~: .i
Art. 25(1)a,'::rt.26(b) cannot be extended·~secu. 'Stat, of~qjuik4n' :i-~

lart~racticesh'rs: in re~ardftoI?c.nominad'tlonal (}"J1n~4', J.' tl'~:1
rna "en' W ·le... are not matters 0 rengion, an so.. -a l"f. . , i f

claim mad" by a citizen that a purely secular matter ,i, ",!.,'

amounts. to a religious practice) or a similar claim .j

made, on 'behalf of the denomination that a purely'
secular matter J~ an affair in matters of religion} may
have to be rejected on the ground that it is based on
irrationalconsiderationaand cannot attract the pro-
visions of t\rt. 25(I) 9r. Art., 26(?). T~is aspect of .
the matter muat\"be borne 10 mind In dealing with the .
true scoE,~ and effect of Art, 25(1) and Art. 26{p).

Letus thenenquirewhat is the right which has
been cQntr~rene~ by the relevant provisions of the, Act.
The on~y~,ht which; according to the denomination,
has been contravened, is the right of the Tilkayat to ~.
manage the property belonging to the. temple. .It
is urg~cJ tbat .throu~hout the history ofthis temple,
its properties have been. managed by the Tilkayat
and so) such management by the Tilkayat amounts
to a religious practiceunder Art. 25( I) and constitutes
the denomination's right to manage the affairs of its
religion under Art. 26(.b). W'e have no hestitation in
rejecting ihis argument. The right' to 'manage the
properties of the temple is a purely secular matter
ind it cannot, in our opinion, be regarded gj a reli.
gious practice' so as to fall under Art. 25(1) or as
amounting to affairs in .matters of religion.I~ is
true that the Tilkayats have been respected by the

.followers of the denomination' and it is also true t'hat
the" managemenr Eas remained with the Tilkayats,
except on occasions like the minority of the Tilkayat
when the Court of Wards stepped in. If the temple
had been private and the properties. of the temple had
belonged to the THkayat, it was another matter.

"

•..- r." •• , ..... J. ",' i '!', ..... ~•.•• ~"I.""''Io'' "

o j s:e.l:~:up~1.I~ C~D~~'R~i>bar::" '62~ )6'
. -".',
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}Jut once it is held that the temple isapubllctemple, .
it is difficult to accede to the argument that'the.tenets .
.of the Vallabha cult require ,as. a matter of religion
that the properties must bemanaged by the Tilkayar,
In ,fact) no such tenet has been adduced' before' \)S.

SO long as the denomination believed thatthepro- .
perry belongedto the Tilkayat , like tlJ,eteIrlpJe,there . .
was.no occasion to consider whl;t~er,' t4~:ma.~,a.ge~ '. .
ment of the property should bein thehaIld$<orany- .'
body else. The course ofconduct of th~'de.nomitla>.
tion and the Tilkayat .based onthat beliefmayhavc···.
spread for many years, but, in our opinion; such a .
course of conduct cannot be regarded.as giving rise' .
to a religious practice underArt, 25(1). 'Adistinc~
tion must alwaysbe made between a-practice which
is religious and a practice in regard to a matter which
is purely secular and has no element otreligion asso­
ciated with it, Therefore, we, are satisfied that the
claim made by the denomination th~t the .Act.im­
pinges on the rights iguaranteed to it::p¥,Art. 25(1)
and 26(b) must be rejected. i···

That leaves one. more point to beconsidered
under Art. 26(d). It is urged that the right of the
denomination to administer its prol?crtyhasvirtually .
been taken away ·by the Act, aUQ so;it is invalid...
It would be noticed that Art. 26(0) recognises the
denomination's. right to administer its property, but,
it dearly provides th~t the said Fig~t. to administer!~t .
the property must be m accordance with Jaw..... Mrr" ':.
Sastri for the denomination suggested that law in.,)
the context is the' law prescribed by there!igiouS"";l
tenets of the denomination and not a legislative enact- ··:i
ment passed by a competent }egislature~' Ill' our .~
opjnion, this argument is wholly ,.nable. In the
co :",t the law means a law passe: •. ya competent'
legl';ature 'and Art. 26(d) provid/lthatt~ough the
denomination has! the .. right to administer Its prQ­
perty, it must administer the property inaccordance
with law. In other words, this clauseemphaticalJy

--~----------- .._~~ .

024 SUPREME COUltT R$PORTS [1064] VOL.
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,brings ~ut the competence ofthe l~g!slatU.re to ·make '1~.
a law in regard to .rhe admmls.trat~en of .t'b.~ .: r~',~

property'- belQnging to the, denomination- ' It :~S~I:=.;
true that: nder the guise of regulatin,h~' admi- ,..,' :~~
nistrati ;" f the property by the deno :, ,,' "tion, the,·,SI/III,JJj'. ,1l4i.~: "
denQmination's right must notbeextinguishe(iQf S41,,;;;;;.,t
altogether destroyed-. That is what thh Court has · r
beldin the case of the OommiSlJicm-er, ,Hindu BeU· t

gi01J,lJ E'ndf1Wment8;Madras .(1) and. Ratilal PaMchond
(Jand'."iv.Th~ State 01 Bombay (.2). . .

Incidentally, this clause will help to determice
the scope and effect of the provisions of Art. ' 26(·b)..
Admlnlstration of the.denomination's property which
is thesubject.matter. of this clause is obviously out-

.side the scope of Art. 26 (h). Matters relating .to the
administration of the denomination's property fallto
be'gpverned by Art.26(d) and cannot attract the ptO- .
visions of Art. 26(b). Article 26 (b) relates to atl'lim
inm~ttetS 6freligion such as the p€rformance'of:ilbe
religious' rites or ceremonies, or the observance of
religious festivals and the like; it does not refer to the
administration of the property at all. A'rticle'~6{d)
therefore, justifies the enactment of a law to regulate
the administration of the denomination's 'prop~r~y
and that is precisely what the Act has purported todo
in the present case. If the clause ((affairs in matters
of religion" were to ihclude affairs in regard to all
matters, whether religious or not the provision under
Art. 26 (d) forlegislative regulation of the adminis­
tration of the denomination's property would, be
rendered illusory. ,., .

It is however; -argued that the constitution of ·
the Board in which the .: administration of the pro-
pertY",now"vests is not the denominfltiop, and since
the. administration is now left to the"Board, the
de.riam.i~~tionhas bee.n wholly qeprived ofits right
to administer the property. It IS' remarkable that

,this plea shouldbe:made by the representative$:of the
(1') (195') s.C.R. 1001. (21 (1954) ·S.C.R. 1055.

1S.d.R.

~ "'..
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, denomination who' in their writ 'petition were Pre- .
pared tOS1Jpport the Tilkayat in his cqe that th~ ,,
temple and the properties of the' temple were hi..
private ,property.' That' apart, we think that the ,
constitution of the Board' hag been deliherat~ty sri' '
prescribed by the legislature as toenSbrethatthe
den(nnination should beadequately and fairly.repre~.
sented on the Board. We have alrt"adyconstrue<j./,.
s. 0 and we haveheId that s, 5(2) (g) -requires that
.the .members of the Board otherthan,the Collector of "
Udaipur District should not only profess, Hindu
rel, i~i,O.·n but mu,s,t,,,also, 'belon.1~·to thePuSht,i-Margiya
VaJlabhl Sampradaya., It n true that the~e members
are nominated by the State Government. but we have
not been told how else this could have been eff't"ctively
arranged in the interests of the temple itself- The
number of the devotees visiting the temple runs .into
lacs; there is no organisation which comprehensively
represents the devotees: as a class; there is/iQpregister
of the devotees and in the very nature of~ii~'gsdt is
impossible to keep such a reRister. •The,'for~J .thr
very large mAss ofVa1J::tbh1s followers wh(jtOdstitute;
the denomination can be represented on the~pard 'of,
manag-ement only by a proper nomination.,made '
by the State Government. and so, we ate nO,t
impressed by the plea that the. management by
the Board constituted under the Act .;~UI ' not
be the management of the denominatIon. In'
this connection. we may refer to clause 1 of the
Firman which Yf'8ted, in the Darhar absolute
right to supervise the management of. the property. .
As a successor.in·interestof the Darbar, the state of
Rajasthan can be trusted to ~ominate members on the, "
Board who would fairly represent thed.eqpmination.,

, Havinl,regard to all the relevantci , stancesof
, ' , 'this ca, .we do not think that the leg'~'ilture could

have adopted any otheralternativ~ for .the pqrpo~e
ofconstitutifig- the Board: Therefore,·we-must hold
that the challenge to the validity of the Act on the .

1969

, J
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I
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1M!Jl:ound that it c~ntravene~Arts.25(1},26 (b) and "
26 (d) must berepelled.

.' , • ' •• ~,,,,,,,•••~' •• ' •.':; .,::' ."', I "t, ':.; ':';""'~':" .. ' .., ~, ".: ': "' ,!'-.~ :;;.:-:'.:: ;.. ,..,,-:"";:.~.·.' 'l'I ~ •__., ~-:""~_.~~-~~.-':v', ·~
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'~ s.c.~.""sJ~U!4E'coui~' ~pdR'TS '8~7 ':ri-
•. ' "C, :.-.: ' •. " ,"f" '
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. SAri.oiMIN/J,lJI

It.still rt_ins to consider the provj~ionsAJhe Alt'4}" ,
Act which haJilleen challenged by the TJlkay.nd $1114' f/ Rtd'#I/'.IIII

thedenominaiion as well as those which -have been .--Gqj,n'ragQt!k(lf~ J.
struck down by the High Court and in respect of "
\Which the State has preferred appe"ls. Vic will

~\ take .these sections in their serial order- We have
~~cOD$idered ss; 3,4, 16, 22 and 84 andhaveheld that
.: 'these sections at~. __valid because the schemeenvisaged

by the said ~ections clearly pro,tects. the religious
rites, ceremonies and services rendered 10 the temple
and the Tjlkayat's, status and powers in respect
thereof. The'tsald scheme merely allows the ad-
ministratipn of the properties of the temple which
is a purely secular matter to be undertaken by the .
Board, and so, it is not necessary to refer to the said
sections' again.

>i 1;:WJ.\ · .... '. ..

'Sectio~; 2 (viii) which defines a temple as inclu-
, ding the-temple of Shri Navnitpriyaji andiShr!

Madan MohanlaJji has been struck. down by the
Hlgh ,Co~rt in~egard to the said two subsidiary

'deities. The High Court has held that the two deities
Navnitpriyaji and Madan Mohanlalji are the private
deities of the Tilkayat andit was not competent to
the legislature to include them within the definition
ofthe'. tem.pie. un.der s. 2 (viii). It was urged before
the High Court that the said. two idols had been
transferred by the Tilkayat to the public temple and
made a part of it, but it has held that there was no
gift or trust deed .by the Tilkayat divesting himself
of all his rights in those two idols andits property

,and so, the validity of the section .could not be sus-
tained on' the ground of 'suchtransfer. The correct-
nesso]' this conclusion ischallenged by the learned
Solicitor-Generalon behalf of the State. In, dealing
with thls question, the conduct of the Tilkayat needs
to be examined. On October 15,"1'9156 a' report
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.~:. was made by.Mr.Ranawat t?"·theTilk.ayat i~r~spe~t',L
'ri/kpJIII o~ these ~wo Idols, It appe,ars that the: ~rant ~r~Otn~. :~'"

$Itri::,,~j(lljj villages In respect of these Jdolsrstood mthe.natne ...
v. , of the Tilkayat and after the said-villageswere re·.:'·~i·

SIaI,'{ RtI~as'Adfl sumed by the State..a question arose as to~h.c;e91ll •. r
Q.j_ogtViktl', J•. ' pensation payable to. the oWlle'rofthe.:~lJidYHl.,ge••. :;.

.' Inthat connection" Mr. Ranawa-tl'ep9rt(;tl<:J~~·lhe>.
TiJkayat that it' would .. be to "~h~'a,jv~nta·g~.·.':,Q·r.·th~,:(

two.idols if thesaid lands alongwiththe ..ia9,J~;::fW~r¢,rJi.,
treated, as a partof the public temp.(~..H~,?it.~,d· th~;,.·r'
precedent of-the lands belonging .to;~.h~ Nathawara:;i)
Temple in support of his .plae.. ·C,).ri.rE:ceivin~ ~his };~

report" the Tilkayat was pleased t.9' 'transfer the. ...~..
ownership of Shri Thakur Navntpriyaji, &h'rl,Mada·n~· .;'
Mohanji and Bethaks to the principal temple of(,'
Shri Shrinathji. ,Of course> he retained tohimself.
the right and privilege of worship overthose temples.
and Bethaks as in the eag~ of S~rin,athj~, ,templ~~~;,
The' Tilkayat also expressed his conC';~rfencewith the'
proposal imade in this .report ,'and'sl~·eC1.i~:, tokenof '
his agreement. It. appears that. ,affer'ord:ers ,were;
issued in accordance with the decision of the':
Tilkayat, the two temples were treated as part of .the
bigger temple. of Shrinathji, This isevidenced by
the resolution.which was -passed'. at .the meeting. of
the Power of Attorney Holders-of theTilkayaton ~h~ I

same day i.e., ]5-,10·1956; One of<~~he .. resolutions
passed at the said meeting shows th-at the pr,o,po~'al~\
regarding the temples and Betna,~s owned by ]i~;
Holiness, stating therein, thatHisHoliness had qe~nt. '
pleased to transfer the, ownership thereof'. t~:',

Shrinathji, was. considered'.. That.proposa1;.:.:, along~:"L
with the list of temples and Bethakswasproduced] :'1

before the Committee. The .'rj]~~yat .was"';'presen:t~f~',·)
"1:<': the meeting and. he .contir" ..~ the proposal anqlJ
\,,, t his signature thereon be".:. the COrn,mittee,:l['~
Thereupon. the Committee accepted .. the, .proposal ':~';:

,·with thanks andTnstructed the Executive Officerto'.
g·o the needfulin that ..behalf .Thus.. th-e,Tilk.ayat,:, ,
proposed tothe Committee of his Power of AttorneW:'::;

,~t '." ,;;:

,;.'.~,f,
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This conduct on the part of "the Tilkayat was
naturally disapproved by the Committee and the
headingof the list was objected to by it in -a letter
writtenon December 31, 1956. To this letter theTilka·
yat.gave!~l reply onJan,uary 7,1957, and he sought
to explah1 and justify the wording adopted in the
heading of the list. It is thus clear that the heading
of the list forwarded by the Tilkayat to the Commi­
ttee must be ignored _because that headiIig clearly
shows a change of mind on the part of the Tilkayat

.:and the question as to whether the two idols form
. part of the principal temple of Shrinathji -must be
. decided in the light .o~ what transpired on Octo­
ber 15, 1956. Judged 1D - that way, there can be
no doubt that the 'I'ilkayat solemnly transferred the
two idols to the _principal temple arid in that sense,
gave up his ownersbipover the idols and a formal
proposal made in that behalf was accepted by the
Committee.. _In our opinion, the High Court'was 'in
error in.,n.otgivingeffect .to this transfer on the
ground: that no gift or trust deed had been 'duly
e,x~c;;\1ted by' the Tilkayat in that behalf. - A dedi.
cation of private property to a charity. need. not be
made by a'writing: it cen be. ma~e.oral1y or evencan

Holders that the two-idols and their' Betha.ks should'
betransferred _from his private estate to the principal
temple of Shrinathji and that-proposal was accepted
and thereafter e two idols were treated as part of
th~ ,principa:: " ,pIe. ' , . ," ' .

~r )

After this transfer' was thus formally completed
it appears _that the Tilka-yat was inclined 'to change
his mind and so in submitting -to the. Co.mmitteea

. list of temples and Bethakstransferred' by him to the
,principal temple of Shrinathji, he put .a heading to
the list which ihowed that the said transfer had been
made for, managementand admiqistration only and
was not intended to be an 'absolute transfer, .This
was done-on or about November 23~ 1956.

,. '\ .. . '
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be inferred from cQnduct. In. the\pre~e~tcas¢jih~~
is much more than conduct in support Qfth~State.J$i.·
plea that the two idolshad beentransf~rreo~ ..: There.
is,.a .. foor.m.al. r.eport It1... ~de. b.)' ... tl1e. Nla.page!to tp~
!dkayat which was. accepted by the· Tllkayat;
It was folJowed by a formal proposal made by the
TiJkayat to the Committee and the CQ111mittt:eat its
me~ting formally accepted that proposal· and'atibe ..'
meeting when this proposal wasaccepted

J
·· · the .

TiIkayatwas present.' Therefore, we must hold that
the two idols now form part of the principal temple
and have been properly 'included within the defini­
tion of the word "temple" under..s. 2 (viii). 'V~
should accordingly set aside the decision of the High
Court and uphold the vaJidi ty of s. 2 (viii).

The proviso to s. 5 (2) (g) has been attacked
. by the learned Attorney-General. He, contends .

that in making the Collector a statutot'Y:~~mberof
the B""rd even though hem~y ~ot be a'I~~uao4
may not belong to the denomination, the}{:feglslatur~
has contravened Arts. 25 (l ) and 26 (b)J:We have'
already dealt with the general plea raised under the.
said two ar~i,;le51 We do not think that the provi­
sion that the Collector who is a statutory memberof
the Board need not satisfy rhe requireIr~Ittsjof -s.5 (2)
(g), can be said. to be invalid.' The 'sole object in
making theColJector a member of theB0ard is to
associate the Chief Executive Officer 4-in the District
with the administration of the property 'of the
temple. His presence in the Board would naturally
help in· the proper administration of the temple
properties and in that sense, must be treated as. valid
and proper. This provision is' obviously consistent.
with the State's right ofsupervision ..vr the rnana-.
geme: of the temple properties as cified in the
F'irnl3J' , f 1934.

Sections OJ 7 and -ilhave already beenccnsi­
dered by us with particular' reference to thepossible .

. ',
. !:~ ~.

. .t"~';;fl'
~. to;.; ':'.'1

·e
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removal or' the Tilkayat .under s, 7 and its.conse­
quences~ It 'n;1~Y ~be that.in view of thefact that
even if the 'Iilkayathremoved under .s. 7 (l)(b)
and (c) he ij;', to be again nominated to t.~...,.· .. .Board,

, t.he Ie.gislat" .~.a..'y.. ·well have exem... pted the; .'Jkay.at
from'the ranon of s. 7 (1) (b) and (c .. That,
however" cannot be said, to make' the said provision
invalid in law.

" ,

Sections 10 and 35 .have been attacked on the
ground that '.' they .empowe.r the StatejGovern-
.ment to··~i·:'Jeave. the administrationvo] :the
te.nplepropefty to a non.Hmdu.. .It will be.noticed
that s.···10 -contemplates that if a Board is dissolved
for the .reasons specified in ,it. the Government is
required' tcdlrect the immediate reconstitution of .
another Board and that postulates that the interval
between the dissolution' of one Board and the:' consti­
tution of a fresh Board' ..would be of a V<1ry short
dl1ratiori:~ If 't~e legislature thought it necessary to
p.rov~d.e:{o.,•.. r.t~e rna.nag.e!Ue.... nt ,of the temple pro.·Bert.i~CJ
for sucli~~ a short period on an ad hoc basis, the
provision cannot be seriously challenged. What is

. true about this provision under s, 10, is equally true
. '.' about the transitional provision in s. 35.'

. ."

""'-"A 'part of s. 16 has been struck down by the
Hlgh CQurt 'in so far ili it 'r~f~r~ t9 the afl''liIlQfthe
temple. This section authorises the Board to
manage the, properties and affairs of the temple.
The High Court thought that the expression "affairs
of the temple" is toowide and may 'in~lud'e religious
affairs ,of the templejand since in managing these
affairs of the temple} the 'section does .not require

. that the management should be according to. the
customsand 'usages of the denomination,", it came.to .
the conclusion that the clause "affairs of the temple"
is invalid and should, therefore, be -struckdown. ,

We are not satisfied that this view is correct.
In the context thee~pte$sion "affairs or the temple"

!fJ

,~. i.
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632,: SUPREME COURT REPOR!S [1964J voL~~~"i",
clearly refe~s to .thepu~cly secular affairs in regard to : .
the'admillistration of the temple. Clearly; s, 16can~' .
not be construed in. isola.·tiQ.ll an,d, must be..,read 1.. 0.·n.g.
with s. 22.' That is why it has been left to the Board

. to manage the properties of the tcmplens well as the '
purely secular affairs of the temple, and so.vthis
management need not be'-governed ·by the custom '..
and usage. of the.' denomioaiion." If the expression .
"affairs of the temple". is construed in ,this narrow
sense asit is intended to be, then there is no infirmity
in the said provisions. We may add that the ex­
pression '''affairs of the temple" has been used in
8.28 (1) of the Madras Hindu Religious aildCharit­
able Endowments Act No. 22of 1959 in the same
sense, Therefore, we would hold that the High Court
was in. error.in striking down the clause .tlaffairs' of
the temple" occuring in .~. 16. '

TIle next section to' consider is s. 21* This
section gives to the Board complete power\,rClPpoint~
ment, suspension, removal; dismissal, or i~l12sition.of
any other punishment on the offiecr~and Mrvtthfs qf
the temple or the Board, the Chief Executivc.,;:Offic:er
being exempted .frorn .the operation of this" section. .
It has been urged before .us that this section might
include even the Mukhia and the Assistant Mukhia
who are essentially' religious officers -ofthe 'temple
concerned with the performance of religiousrites 'and
services to the idols; and the argument .... is that if they
are made the servants of the Board apd4~re not ~ub-

jected to the discipline of the Tilkaya,t,'that would.
be contraryto Art. 20. (1) and 26 (b),· 'of the Consti­
tution, In considering this argument, we must have'
regard to the fact that the Mukhia and the Assistant.
Mukhia 'are not only concerned with ~pe religious
WOI'S. in .the temple, but .ar ~ al,ih'''equired to
hand_,:,ellery' andornamellts. of a::.,;i;,ery valuable
order 'whIch are pliton the idol a~p feJ1lQv¢cj
from the idol every . day, and the safety of
the said valuablejewellery-is a secular matter within

1963
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, The' validity of s, 27 has be~n challenged by
the learned Attorney-General on the ground that it

, empowers the State Government to depute any person
, to enter t~e premjsesof the temple, though, ina given
,case, such a person may not be entitled to make. such
, an entry, 'Even a non. Hindu person may ~eappoin.

ted by the StateGovernmentto inspect the properties
of the templ~ and if he insists upon making an entry

. -in the,te,mplej,:Oth"a,t wO\,lld contravene the provisions

..... _ •• _ , ~ _:.... ,..,~,.: ..... , •• "......... ' .• ,..... •.• .,., •• , ,.: '~,"' ....... " t. ' ...

J;,i$~C.It':" -,SUPREME oouarREPortTS"'··:'~33 ,\?'t'

.i •rthe' '. jurisdiction of the Board. . That is ~hy
rit was necessary that the ~oard should be given
t. jurisdiction: ~"er ;those,officersin so far as they are
I;; tCOncerned. with" ;the 'property. of a temple., We

~have no doubt:; a.t In workmg out, thp,A.:"".the
BO~l'd will ac.,,'.·,sonably and fairly by the Ti

. " ya.t
~and nothingwiU be done to ~mpair his status or to
affect his authority over the servants of the temple in
'so far as they are' concerned with the religious part
'Qfthe worshlp:in, the teniple. Since the wor$hipin the

._tern.ple'and the~ceremonies and festivals in it are req\,lir.
•"';ed to be condu<;tc1\accordingto the customs and usages

-of the deQ.Q~ination by s. 16, the authority. ofthe
'Tilkayat ~in respect of the servants in charge of the
said worship,:8Qd,ceremoniesand festivals will have to

":be' respected..' 1'1:' is true th?t soon after the Act
.was passed and its, hnplementation began, both
, ,parties appeartfd -to have adopted unhe1pfulattitudes."
We'werere(~rred at length to the corres.pondence'th~t
'I'ass~d bct""!fu the Tilkayat and the Comn:itte~ in res-,'
.pect of some:f~f these matters. We do not think It p.e2~s·
sary to consilier the merits of that controversy because,
~we are,satlsfied that once the Act is upheld, it will be
implemented ,by the Board con·sistently with the true
spirit of the Act without offending the dignity and
status of the Tilkayat as nreligious head in charge of
the:lempl'e: . and the affairs in matters of religion
'conn~tled' .with the temple. Therefore, we donJt
, think it ,would be right· tost.r\ke down any part of

s. 21 as suggested by the learned Attornev-General.
, I •
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of Art. 25 (1) and 26 (I;>)of the Constitution; t~at,ia~;
the argument urged in support of thecbalJellgetQthe'.;;
validity of s, 27. We do not thin]; there. is any ;8ub.. -::
stance in this ~rguznent. All that the sectiond~ is)
to, ~mpower the State Government. to' depute apel1Qn'~
to inspect the properties of the templeandits,r,eCQi'ds, :f

corr~pQl1dencejp]ansJ accounts tnd'other te~~.\iaJ:lt'~
documents. We do not think that thesectiolJ C9n.jti. ;.
tutes any encroach~~nt of· the.rights .p~tec;~e~:,'.iby f
Art. 25 (I) or Art. 26 (b). If the admln1stratIOQ'of;
the properties of the temple has been validIY~f( to
the Board constituted under the Act, then' tlre:po\Ver .~~
of inspection is necessarily incidental to'the power to. i,

·administer the properties,' and sQ. iugiviOg·.. the
pow~r to the State Govern'ment t.O depute apersQJltO"

. inspect· the properties of the .temple, • nQe.tfecti'Ve
complaint can be made against the validity. of" 811Ch
a power. The fear expressed by the. le.arlled AUot.
D.ey-General tha~ a non.?indu may in~ilt Upon ente.
ring the temple In exereise of the' autho~f¥,/conferred
on him by. the State Government. unl~r8. 27is, 'in

. our opinion, far-fetched and irnagineuy. ,'W<;iJlt
satisfied that the power of i~spection which"the State

. Government rnay confer upon any person' under s-.~7
is jntendedt~ safeguard the proper~dminis!l"atjon.of
the propertIes of the_temple all.c.l ~<noth1ng more.
Therefore} we do riot think that s. 27stiffers from any
constitutional infirmity. In this .connection, we may' .. <,,_
add that a similar provision contai~'in the Madr~",;t~,.,0

. ReligiousEndowments Act h"asbeen,\t)ph~ld;"",bytti,ir ~;;';:>')_
Court in the case ·of PAeOomrni8aio'lJ,(':r, .Hirl4u~;Reli<.., ..
gi()~jjJndowmen~, Madra8 (1). \. ";":;r'=,

. , That takes. us to s."28 (2) and (3)~ Th~e tWQ, :J~~: ......
sub-sections have been struck dOI'~by the High ,r~;:,.-
Coll" ecause it thought. that theY;,./~re inconsistent \,'l .....
with\, e view expressed by. this Co~i1 i~ the .c~eot ":~tf .­
Ratilal Panac'kand Gt1ndhf, e'). WhIle dISCUSSing tbe . ,J.; ~e
validity of these two sub-sections, the High Court has •
observed "that without entering into an elaborate _

(1) (195+1 S.a.R. 1005:!)1,,: 7(2) [,l".]&c.a.l~, ;~.\,:~'~;,,:['.:..~.~'I.~~i.;: : ~ ••...;'

.~;i';.~~, '..~';,. .
.",., ."ft.
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discussionon the point, we may point ·Q\1t that such
. provision has been held.to be'invalid by. the. Supreme

Court in thecase of RCJtila·l Panaclumd. G(Jnd,ki," (1)~
The leamedSolicuor-General contends and, wejhink, .
rightly, tb,1I the observations on 'which he Hiih

o' Oourt ha_ied support' the validity of t~ wo sub·
o 0 sections and are inconsistent with' the ..decision of the

High 'Court itself. In.the case of Ratilal Panq,chfJncf,
'hrHlM PJ, thi$ Oourt was dealing with the validity ,
of'es, ·65 and 56 of the Bombay Public Trusts
Act. 1950 (No. 29 of 195(». Sectiol1·55·of .thesaid
Act purported to lay down the rule of ell pre$ in
relation to the administration of religious and chari··
table trust; and s. 56 dealt with. the powers of the
cour~ in-relation to the said application of 0'1/1/'68
doctrinevThis Court observed that these two sections
purported to lay down how the idoctrine of cv pre$
is:.tQbe applied' .in·regard to the administration of
publlc.trustof a religious or charitable character; and
then i~;:proceeded to examine the doctrine. ofcy 'pres
as itwtrl developed by the Equity Courts in England

. and ·as'ii~th~d·been· adopted by our Indian Courts since
.a longtime past. .IQ the opinion of this Court, the
proviaions .of sS.· 55 and ·06. extended the said doctrine
much 'beyond its recognised limits and further intro-
duced certain principles which ran counter to well.
established rules of law regarding theadministration
ofcharitable trusts. It is significant that what the
impugned sections .purported to authorise. was the
diversion of the trustproperty or funds for purposes
which the Charity Commissioner or the courtconsi­
dered expedient or proper although the original ob.
jeers of the foundercould still be carried out-andthat
W.,., an unwarrantable encroachment on the'..freedom
of religious institutions in regard to .the. management

. of their, religious affairs. In support of this view)
the tenets' ofthe Jain religionwere referred to and it
was observed that apart from the tenets of; the Jain
religion" it would ':bea violation of the freedom of
religion and of'· the .. right. which a. religious

,1) [1953] s,_e.a, 10"5.

, '. ,- • ", ,.' '. -, ~'.\ ~~ ..... , !"-\, .', ~" . I
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denomination has, to manage Itaownaffaira.inmatrers
of religioo, to allow any secular authoritytodlvert
the trust' money for purposes other than tbos~tor
whieh the tnstwas created. On this view; s.00(31 '
which contained' the offending. .provision, and the
corresponding provision relating to the, poweIl oftp;e
Court occurring in the latter part of s.'56 «l)w~r~
struck down. In "thla connecrion, ,it is>hQwevet;
necessary to bear in mind that 'in' dealing-with·tHis
question, this Court has expressly' observed.rthatthe
doctrine of oy p1'e8can be applied where there',jf,~
surplus left after exhausting the purposes spe~i6edb;y
the: settler. In.other words; the' decisionofthisCQur-t,
in thecaseof Ratilt..ll P~na(Jhand Gandh.iHJ,(:annot ,:be .
applied to the provisions of s. '28(2) and (3) which-deal
with the application of the surplus in fact .a(ter this
-declsion was pronounced, the relevant provisionof the
Bombay Act has beenamended and the application.of
the doctrine. of oy pr~8 is now confined to,the surplus.
ivailable ~fter th~ purposes of the tru~t have been
dealt with. The High CourtJ~as not not'f.g)~e', ,:ra~t
that s, 28 (2) and (3), dealt with the aRu:~~~atlo~,9f
the surplus funds ana that postulates tb~t, these tY'Q
sub-sections can be invoked only if and afterthe main
purposes of the public temple' have been duly satis­
fied.. Therefore, we hold that the High Court was
in error in striking down s, 28 (2)\:and(3)' on t~~
ground that th~y~re inconsistent with-the dedsiQn"q(
this Court ill the case of Ratilal Panachund./Ga11dhi .:(1.).
We may add that this' position was.not seriouly dis- ,

,puted before us by the learned Attorney-General. ,

The next section is 30 (2) (a). Itconfers.on
the State Government the power to make rl1le~'ip. ,
respect of the qualifications for holding the office of '
an .~e.allowances payable to the~~wa~L This
sub: . two has been struck down, e HIgh Goprt
and"':'e learned .Solicitor·General·~(~,.,,;\::':.es ..·notquarrel
with the · conclusion-of theHigli'~()urt.He has,
however, fairly conceded that thO\lg~ith~1firstP~t,of

(1) (1954] S.C~R. lO~5.".~.
-./.~
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That takes us to s., 37 which has been struck
down by the High Court on the ground that it can .

. be utilised as a defenceto a suit under.s, 3I..:·We have
already noticed that s. 31emRowers. a person having

'an interest to institutea suit-for obtaining any ofthe

, J~63
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s.30 (2) (almaybe.struck.down, the latter part need
not be.struck down.. ·!·Tl~i$ latter part. allows rules to

',b~ fr~p:ne~bythe$tate(Jovernm~nt. inregard to .the
a110w.aan.•.: '; .. ' :.' 'p.:.. ayab~e to, th.e Go.swami. .·.•.·!.i.·.· ·.'..:.·..:';:" th.i.llk:.i.t is.

.but fa:;l.. "hat this part should be up;,,~ n.. :,d so that a
propef"rule can be m~de· by the State Oove~l'lment
determining the quantum of allowances which should
be paid , to the Goswami and the manner inwhich it
shouldbe s..opaid.We would" therefore strike down
the firstpart of .s. 30 {2) .(a) and uphold the latter,
part or it-which has relation to the allowances pay-

.. able to Ihe Goswami, The two parts of the said .
.sub-section are clearly severable·and so~onecan be
struck down with~titaffetting t~e other.. '

, ;In regardto So. 36: the High Court thought that
it gives far, too sweeping powers to the Government
~·tVl" ,so, it has struck it down. Section: 36 .merely
empowers the Government to' .give such directions-as
nl/~Y';\r~~ necessary to carry out theo:bjects ofthe Act
in <'-'se a difficulty arises Tn giving effect to the
provisions of the Act. We may, in this connection,
refer to the fact that a similar provision iscontained
in s. ::lO' of the Jagannath Temple Act (Orissa llof
1955). The object of s, 3flin the Act.is merely to
remove difficulties inthe implementation of the Act,
It is in t hat sense that the section must be'narrowly

, construed .and the scope and ambit vof the power
,'. ' 'conferred on the State Government be circumscribed..

If the section is so, construed, it would not be open
to any serious objection. Therefore}. we are satisfied
that the High C Jijrt was' in error in striking down,
thissectioo on the ground' that ·the, powers conferred
onthe ,State Government are too wide. "
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1'~Hers 'spe<:llied,lnclause& {a} to{e) ·oft·hatJeeti~lt '
The High Court thoughtthat s,,37 rnayintpodt1G(;a~l '
impedirnentagainst a suit "brought .bYJ\pt1v~te-in·.,·',.,,,
dividual under s, 31. We are$atijfiedthatt~e- Higb.-;::
Court was in error in taking thisv~ew.Alltn~tthi~
section purports to do is to provide' for ','3:. ba~.tqany
suits or proceedings against the State Goyerri~ei1t
for any thing done or' purported to be"4onebyJ.t :>

under the provlsl()ns or the. Act.S~ch :proviAiotl~' a~~',.· .
contamed m many Acts, like, for instance, .Acts in.'. ,

" regardto Local Boards and Municipalities, It is: ••,
true that s. 37 does not .require that 'the actdone or,
purported to, be done ,should be done bona fide, but
that ispresumab)ybec~us~ the protection givenby
s. 3'7 is to the State Government and not to the
officers of theState. .The effect of the section merely

.: is to save acts done or purported to be done by the
. State under the provisions of the Act; it cannot

impinge upon the rights of a citizen to file a suit
unders. 31 if it is shown that the citizen is ii,~~rested '
wirhinthemeaning of s. 31 (l).Wearei~~~dto
hold that the High Court has, with resp~~f" mis-.'.
judged thetrue scope and effect of the provisions of
s. 37 when it struck down the said section as-being
invalid. We must accordingly rtvet'~e the said eon­
elusion of the High Court and uphold -, the. validity,
of s. 37. ' \ '

,'. The result is that the appeals preferred" by the '
Tilkayat, the denomination. and Ghanshyarn1alji fail .
and are dismissed. So does the writ petition filed.by
the Tilkayat fail. and thes3me is dismissed. The
appeals preferred by the Stat¢ s\lbstanitiaUy rucceec
and the decision of the High, Court striking down as "
ultra vires part of s, 2 (viii) in relation to tpe idols of
Navniu · -aji and MadanMohanlaljit'''t of 8.16
in so fa sit refers to the affairs 0,' e temple;
s. 28 (2)"nd (:~), s. 36 and S,' 37 is·:*ersed. 'We
however, confirm the dec-i-sion of the High Court in
so far as it has struck down's, 30 (_t) (a) in regard to
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the' q\la'liflcations for' ·holding the office of the'
Goswaml 'but we" 'reverse" its" decision in so Car as it
relates. t~ the latter pare'Qr s. 3~ (~) (a) .which deals rr t :'/ii/''Jt:i./J
with tbe),.,\lowances ·payaQlc to the <jRwamL In . M~;'qj,
the eire, ,.'.'tan~es of this ease, we direcltat parties .su:, oj. ~qj,sllll
should e~r their own costs' throughout.. .' •

GqJ,nd'f!,oIJ~Q', I

.A.ppeal di$mi88ed.·

I~;?
~

CHANDRA DEC SINGH.'

v.

PRO'KASJ:iOHANDRA BOSE & ANR.
..:.......-

(S.J~,,;!M.AMJ K. SUIU~.A RAo, N. RAOtlt1fi.Ut DAYAt/'
,.... :'~.J: ' dJ R M ' 1J)

;"":':,:,M\~;, an .... · .... ~ . UDHOLKAR". '
""~1}' -. , .'

. Criminal Law-Prqc~eding under ...,. 202 ;Onminal '~'rQCe ..
aure O()(1e~Revi~io,n .petit~o-nby re8ponde.71·t; :No.1 and.tne'oth,er
per8o~-Wlat.the,r 'reaponaent·No, 1 ha. lOCU8,""8tan4i 'to 'con;t~t

r:riminal case be/ore' iSJJ.ue Q! proce.9s~I:roce.durar defect-:pqwera
0/. Magistrate, in committal p;9~eeding8 and;' in co~8idering
evidence-Record-lng. 01 re.aaons---:-Oode oj Ori1ninal. Proce­
dure, 1888 (Aot 0 otf 1888)7 88. 202, 203.

. A first information. report was. -filed .Jtating"'~hatthe.. c ,«.

respondent No.:.! and some others committed murder. ·There~
.after a person claiming. tv be a relative of tbedeceased filed a
.complaint,alleging, that the first information r~por't was false
and;' that .certain persons other than those-steted in the first,
info~mationr~p.~rt had ~o~~itt~'d the 'murder, ,It ·.~aS.'prayed
that process be Issued, against these pers9ns,,' The~Sub.Divj ..
slonal Ma~'istrate beforewhom thiscomplaint was filed directed
th~. FJrst,~lassMaglstrat~ to Jnqulre Into the aHegatfo'n'and to
make a report. Subsequently the nephew 'of ~h,Q deceased filed
a complaint alleging that respondent No. 1 had committed the .

'Inurder. The Sub.•Division'.dMagi·strate dirtctedth'~':~" First
Class Ma,gistr~te to" enquire"Into this. complaln! also-and to
report. During: the 'enquiry: apart from the witnessprodu~d

196$
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... 2·M.I,I. 890.1. Ita. 3 (P.O,),-=18utb~P,O.J, 100~ 1-Sat'. P.O,J. 20G. ,

JEWON ,POSS. SABOQt---ilppella~~; v. SHAH I~UBEI1JR·OO:P-.
DEEN~~~Be8~on'aent. * [Detl~i:ober 8 &tJ.d 9. +84:0.]

On ~ppeal::.n~ the l3udde'r', D~'Wann'Y Ada'wlut i~' I" ".~al.

Mllbomedan lawNkfJ__ ll$e of term "wukf," if necess:/ '; constt­
tute endo""",.,ent', to retlglous and charitable use~-HAltamgha or

'altamgba·h181'n, " U$~: oJ term in roya.1 grant. if conveys absoJute
proprietary right-AlieGlation of eadowed proper~1J s~cD1 end9~."

'rnent. being perpetual-R·eg. XIX .of J810 tBenga!Cha,ritable Stl(jQW~

ments, Pubrlc Bultdlngs arid 'Escbeats)-Reg, U of ! 805 !Llmltation),
5, 2-Sullt tor recovery of endowed property, if subject to Jaw of'
,limitatiol71.

The _elto ALtatngn.a. or Altamgna·inam, in.a loyal g'CatJt~ does not. oi jtse1i~ ooovey
Sl.C 2Laolut~ pt'optie~1!' rigbt to the grantee ; wheI'e~" trom tbe seneraJtel;lorof ·the
grapt, h i~"~.,e" be in!ercea.: thltta Wukl. 0,1: endcwm~nt to religious iDd ob~ritable

ueea, "wae i,gtendad. aD~, ,;Jloperty aoSpdOW6d eannct be aliaD~ted by the grantee 01:'
bie r~p~SB(H~taUvea.,

Acoording to tho Ma'hQm@aa~ La~. it is not tlCfOeaSarr, ill order to OODatita~e a Wl/,kl,
oc endowme~t 'to ~eH~iotia ~ud ohD~i'able uses, that ~be termWuk/ be used·"ln "the"
giatit ; if~~,~~om the sen~'i~al ne.ture of the g~nDt, such tenure OBl! be iniiaued.

An endowment fOI oh~rHebJa aDd p\1blio pus:poaea 'beiog a pelpstual endowment, it~i&
by ,Ba8\llation XIX of IBIOj the duty of the Government to preserve ita
applicatioDf;:~Xlabeing eXQepted by see, ~ ot Regal&tioJ1 II of 1805 'from ~begene.

raJ opelm~ioXl!;Ql tbe Beguiatio'Q of Lh.uitaUou, no suit 'fol!. its reoovezy is 'balled, .
until at~e,a~~~?:.eofficer entitled to aQ~inietar 'n has been iD possessionofb'~,8 offio,s
for twelve ye'~1!~, ,... ,

I ~l~~;;

By a Firman or"royal grallb, oftbe 14tb of March 1717, in tbe filtb yea l'

of ,CdahomedFeroksir, ODe lao [391] of dams (rem Pergunnah Hat'illy
Suhsera7n 10 ~be sooba Bah,ar, b8i1J~ a~l1~1 to aboub ~j~e7 ,Qger,O,WBlB

granted ju" .4.lta·mgh.a, crroyal ireegifv, in perpetuity, for she purpose of
defl-ariog the expenses of thQ B'hfli,~ltahJ ~ religious esbabHshmeDh of'
Sh~ikh Kubeer, Deroish, so descend tlo his heira in succesaicn.

10 pursuance of obis gran b, E;heikh Kubeer 1'60e~ ved bhe revenue
du?ing his tifs,appiylog it for t,h~ g>l.1rpcse of meeting ~ha ohe..rges of
tt'f1veUer~ frequenbiug the Khanka.k, of which be was tbe Sijiadc,.nashin:
or B\1PCido~. qpen bis d~ath be was succeeded iD his of[:ice by his SODs

Sheikh Ehulleei-oolle;

By 8J "S~nu~ from Nau;ap F-u#hr·99CZiGftOn l1ahaiiJ1JJr.on thfl16bb Shsbon
and u'be fcurteeneh year of bbe reign of Mahomed Shah Badshah, (21st
January 1783,) certa,in Mouzas ~n' vHlagesin the Pergunnah Suhseram.
in tbe Sirca» OJ: division Rowt(~s) sooba Bohar, wi~b. some Ttttera and

III Present: Metphers 01 the J'l,diciQ.l Qom1nitt~~,-Lord Brcugbazn, Mr
l
Justioe

Bcsanquet , Ml', ~'ustioo E~skji1e, and" tbe Bight IIoooul:a ble Dt:4 Lusbiogton,

Privy OouQoi11or,-A~sesaoD', "Sir Eowarq Hyde Eaas, Bfii:t.

240

~ $ •4 ".'

fr
I
."~
1

l
1
1

..J.­
I.
I
I
I
I
!

!
I'm ..

www.vadaprativada.in

www.vadaprativada.in



,....
CD

~•,.,..
t',....,
,e·

"...:.
"""•~,' ,

" , ""

,~.';'

.'~.
'~t'

~.

,~.'

i·.,J..','·.',,'·_,.,.....·~.......-

~"}~,,(",,",,\, .
,,·,t~t.,

\ ,':1~:"
l,:,,"'f

,.\'

,. i~'/ .
:<,l,\\,'

[2 II.)" I. 8,98

-_.--------,-_._---.-..........,. ,--.. ~-,-.,-..........--.:",~,;

Vol. II-a!

a Ohari table gta,ots made by the eovereiSQ to r~ligiuua MabomedaDs.
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~ H.I.!.. ggO"SW,R. 9 (P,O,) .. ! Ali,lh. P.C,J. ]00-1 Bar. P.o;.r. ioa'::":COolltd.l•.

E.han,kah lag(1s, were aPl:ll;,opria,heo·fQr tbe PUrP0ge ofmeehipgbbe eXP$tlsC!s
of ba.vellers, and of Sheikh KhulleeZ·oolla, sud (reed{ro~ abs Qo!er~we1'l6
oharges and reveeues, Upon tbe dea.bb of Sheikh .lfhulleeZ.oollaj bewail
succeeded, De Sijiaaa.nashin, by Gholam Shur/ooa-deen, his eOn, who,
on tbe 6bb of .JuZy 17H, obba.ined ill roya,l 8unud, and On 6he4bh Ilf
December ill tbe same :year Ii roya.l Ferwannah, ooJ;jfirming him 10 t!:le.·
dams originally gra.nbed bo his pe.beroll.1 graodfather, Sheikh Eubeer,

Shah Ka,im·ood·deen succeeded his labher, Gholam Shurf.ood~deen lL~,
Siliada'?2luhilt. ~l:Id ahbalned a Hka:Perwann~h to tbose granGed tQbis··
is,bber and graodlatber,a.nd bye, Firman of Shah ,Alum, dated:the .
13bh of October 1762, B furbher granb of 2.81;000 dams Irointhe
Pe"g'l{.nnah 8uhsaram Was made tel him ill Aliamqna. [392]in"17l r : for
the PQrpose of defrayiog she esnenaes of b!:le frequenters to and frow him,'
and all re.:lks were enjoined" alwe.ysto ma.iDbaio and uphold the a.Ugust .
order, and to relinquish the aforesp,iQ dams to thew to descend to the
offspring in suceeaaion, to be epj oved hybhem," free from all Govern•.
meot sod revenua,o"blu'ges.

On bhe 100h of January 1764, Mahomed Jafi,r Khan augmented tbe
revenues of the Khanka h by the grapb of cerbain Ayeem:z * R.~hauts.
conaisbing of fourteen !tio1,zas iu tbe same Pergunn~h; and he ej,\j.ll\1ied

, . . :;(.;~;f'h;i. ;,:,a Sun-ua lor,thaD purpOS,8, "AJP:~\:"
l~:;;"j::.~~ ~t;;.

Shah ,Kiam-ood·deelZ was euceeeded as Siiiada.-nashin .dl bge
Khankah by hia son, Shah Shumsh·Qod·deen, who, on the 27th'of Janufiiy
1807, some Jiime afbarhe had heel) in poasesaice, entered Into a. oontJ:s.ob
with the Appellant, Jewun Doss Sahoo, for ghe loan of rupees 23,501, ~ndi
as security for the repayment sherec], brl1Jnaferred si'xbeen ,J:t{ouzas, coni-
pd~\1Q jg ~QQ IlQI1Bbifiufilng nan of tho ll,bM~· tnetlbioosd gran~8.-c"A.ath6
revenue &uhbodtieB do nob register roortgagesor oondibiooal coo'vayano8S.
Shah Shum~h-ood·dtJe71 at thesal1).!> bil::06 ~xeou~ed an absolube bill o~s&le,
conveying the Mouzas bo bbs AppeliaOQ, and tbeApDeHanfJ. ~.~.:..is.uRual in
such traosaoi,ions, exeouted a Meadi l1cr{l;~··namah, or d'eleaz&tfoe; which
nrovided, that if Shah Shltmsh·ood·deen repaid .she sum adve.pf,l~doo or" .
before eo partlaulaf.\ ~!liY, the sale sbould be void, bub if he didnc] repe.y
that sum within bhesbipuiated period, the):! bba MouzlJ,s ah6uldibeeooo.6
tbe absolute properly of the Appellllocb. Sborbl:; a.iber the .exeacitlon o.f
these (398J instruments, the Appell8,.Qu entered into P9!!~fi~eiQI.l ,Of line
Mouzas, . ,

The loaD was ,n repaid within the s·~ipula~ed period; in COlD;-

sequence of abe A,:aob nob ba'1i~g ~e.k(lo the course pro ,,·lld for by
R.~gljl!,jtion XVH of ·'06, tlJil1JlOU~(!'1i IlQiU remalned in the pO:~a~8eiono[
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the appel1l/llib.lL~ordi!Jg bo lthehel'l):IsoHbe QOUVarllor:lQe_bove referred ~o,
8ubjeot to bhe rigq1b",q,f redelllJ:/biol) by Shah Shumsh-ooa·rJ,6en, b,,'mortga.gor.

On ~be J3thMh 1917 Puslll. (~nd February 1$10 ,,) Shq.h
Shv,msr.·oo(l· dee" '. oQUSidera.tion ot, a. .ftirthar Sqal' of \'~gef;le 5,OQO,
e~6Clut.G'd anotb~r Ikrar-namah, oonveying the 2l101,lZtM to bhs Appellant
absolubely.. .

00 the 8rd of February 1810. the day af~er th~ex's~utici1) of sbe shove
lkror-nameh, Shri,kShumsh,oQi!,·dee'l'I, oied.·leav·ingMus,9u1na.t Kadira, bie
widow. and Shah.Kul)e6r'Qod.deen, the present RespolJd6!lt,hlesoo, au
infal:1t or' the age'~,t "" bwelve years." bereditary sucoasao! no the SiJiada­
naskin.

Shah Sh.umah.ood.deen lJottaioed the a.ge of \}ig4Fellw jg thtl yon 1816,
,I 'Ii

when be prelerreda petioioo uo Mr. John Deane. bbe Commissioner. of
Bahar and Benares.ass81'biog bis'righb and tibIa be tbe whole of the Janda
above atated, . Mr.12eane direoted inquiries to be made by the Iocal agents,
who, OD the ~Ot;b oiDecember 1618,retJolusd in his fa. ~i)U~f sud bbel'8uPoU,
orders were-issued by the Governor-GeDeral inOounoiJ, OD tbe 29bb of
FebrUM1I 1819, and the 8Gb September 1822, bha~ she EeSPOnQ6nbShah

. Shu1nsh~oo:(l,.4.:~t3n should recover possesslon of the properby by ~SSi80a,o.06
of the offi(jer~,:,;,?f the G.ovet'utoeI)u.

In a09segN~no6 of these pri;loeedings, the Respoo4,mt OOII1D:l\',iq~Q~ ~Wg
sabs In bhe ''I~ovinoial Oourt of Patna [394J for ehe reoovery o(~be
viH~ge8 wblch' had bean alispa,bedlrom the Kha,nkah, Some or these
vill~ges being iuthe possession of ODa ;B1.u8sumat Kadwa, or Beeby Ismct;
a sui] was iostinuted against 1J~r j' and for the recovery of sbe }i!ouz~s naken:.
loosaession of by Jeuna« Doss Sahoo, under the oitolH:nsr.&tH.H3S abo(1~a s,jatsd,
2J sui] '\V~8 brough t against him en the 17tb of APiil 1822., In tjoe.,plaiob

filed in this la~ter suis, hbsPlaitltiff seu forth his title &8 a·11f6G"dy ci"cta!Hed,
and inaisted iJbau the Mouzasio Qt;!6stion were Wu,kj:: ptoi98t'by~ ofwblch,
neibber a ooo.dHional or OQ1ZCIJ. /ide sale Gould be made: he illsisbed,
also oha~~ tbe sale was in Hself iH~g~'J ~oh b6ing per[eojsd ROOO't'diY.!~" to
.RegulafiioD XVII or 1806; and 'he :9r.ayeo to· be pU:G itt P08SGBSion or the
annual produce, being rupees 3,678, 10., the sighbe&u·(lold of which was
rupees 66,179. 4: anes,

On bhe 28th of June 1822. and before 81uy answer bad bean pub'! in
by the Defendaub ill bilie suit, &b~ Prcvinclal Douej of Patfl.a~a.de a
Deoreeicbbe .cther 8u:ib aga.itieb' ]Jtussunzat Kadira, or B~eby\'18mUJti
whereby bbeydeqls.re?, fiba.t it ~ppea.r8d from bhs doouments, among
which ware tbtl; bwol.'oya.! Firw:msa.boV8sha.tedi and the evidence and
opinions of Dha llllw.offieers ofbheSudder Dewn,ul;lf i,o a. !llLll~e ibemin

Q 10 M~ho~eda.D 'Law. a bequest fOl pioue uses,

2!i2

J,
"'i

i
~

....J ....

{

www.vadaprativada.in

www.vadaprativada.in



. 18.0J ~Jt BB~H aU13EER·OQD-DEEN,

.,,,,
[2 '1,1. a. 396

'O'_,.~.

"'"
A •

""e

I~; : I

2 M,I,A. 890=6 W,R. 3 (P.O.;-=l',Bntb, P.O,J'. 100=1 Bar.·P o.r. ~o~:-(Oontd.).

referred ~o, tban lands. which wvre. Vvukl. could Qoli be 'RJUeu'a,~ea bo ,any

other P~H'SOO' by sale or gifb, D:Jl could the.y be lnberlsed . !IS beritable p~o.

~erty, or l:Oort'gr~ged or sold coodi-hionally> Tbe 'Oourb went OD"todGole.r,e
tbllG i b ws,e no] In bbe power of slay of ~he forooer Siii<po;a·jfa,shi1t.8 bO
alienate the .t1.1tam(lhl~ and onberdaras,orbbe Dehaui«; in favo\;n~o~81J,'JY

one, or bo san [SOS] cz otbervvlse dispose of tbe' pl'operbY:9J b~U'r~e Was
,'therefore passed in tben suit in f'fi'iVOU? of hhe Plf;iotiff,~be: presen.b

Bespondenr, from wbiob Decreetbe said Mus'Su·mat Eadi'f(J. a,iterw8:rd'g
appealed to tbe Budder Dewanny.A.da.wlu'h; bub the Decree was, on bb~

24tb of Au/gust 1824, ~ffin:oed by tbe Sudder Dewanny .l~aa wlus,

On the 9hb of Ma7ch 1824, tbe' preaent AppeHanb pub io hla answer,
JDsisbing upon the JegaHby' of fibe sale to him, tbab·!b was '8, bonafid« S~16,

aoduot wibhln Regulation XVII, .A.D. 1806, and bbafi, had nt.:i~ t1be
Deluiut« been aliensble, the collector would oot have enbered ~hetla,01G of"

the Defeod9Jo& In hha nubile books, ~:1cl be 21130 se] up ~b~ Iscse of ~iir.ae
~8 a bar DO tbe Plaiotiff's claim. Be conbe~aed moreover, ~h!1Jt ~be
30ndibion,al 88.16 bad become absolute, and that; a further advsuce of 5,000
l"J2peea ba vlO,g been made: a: new convevance was' execnssd fio fJhe
Appe'lianb, aod the'po'w61~ of redempaioa exhiDg'uiabed, aDd iJ:2sie.bed bba£;
the proparby in question W~8 lege:Hy saleable, '

. J'.l:l:;(., ,:' '. "In bif5 re.plioa,biou nheRasponden6 relied upon his ml0onii;.;1<"\~'o,.(()r6.
, '~r,··~'f:··<"" ~

. vent the h~p~e of oime from barring the Glahn. ~l~;f
;11 " " •. '

The s-ui'b betwsec thG parties to t.ihe pressil U appee~! b6ing:'\~'~';:i.';~~Uf3J'
, , ' ,I ,1.1 ,li'l"~:'"

a"v'ldeoCJ6 wfLs .. produced by ehe R$epoudf-)ub, consisting o~ nbs ~:3qata,rdoou.<
menss ah:ee.dy sbat6cl, forming and 6a,uab1ishiog his 'iiit!6~ and prov(Q;.g bba
nature of 6be Dehaui« O?,> vnl~gea 10 quegtiiclJ, and the objaaus rorwbi'Jh
they were gl"~nted; M:le diff3:'EHJt Pervmnnah» 2.Jnd Sun'uds"'-go;lfirwlog'bhe
Respoodaofs !:;110GStiOi.'8 in the PQSSt:;8,~~ic:;o; i;WQ opinious or ~b,e !l;~'t'r,. ofitiers
;).000 'bhe tenul"e of the §l1l':Hl::;, sbowio.g, ·~ha.t by the MeJllomed2uu 1a.,w, the
sale 01" mOI'i~ga:ge of Yvuk/ ~anc18 ware Hlegf\:t s and thfht tho hl:t~dH iJ'fq'(1eB~jh,)iJ

were [896] of tb~?,\1 aesC':rip~ion. 'I'he D6csndant alae produ;;.?-,~a(Hn:u:.n$!2~&ry
6'/!aenCe J conaissing of to\5 it1g~rurn·.1l)~S h:;; ·(;~d:dcb. fib,s l]o~~,aibiol?::J 8&1::: ~!J

1809 W9~g effsctJ1d! t1rUd uhe :J:)OU03eUl: which be I.Ollrport'~d to be'nOe aOBc.hl'te
eonveYiUloe aUld 'r:nds relied UpCH1.

On the 29bb December 1825, fibs cause oa,m~ O'L:A fOOt' be&dng b,~iora

ML', Fle'tfZing; the Tbhde.Tudge or the PL';)'Vit~0!.8J (Ji)urb of Patna~\,\rhC7n the
ioHo"jlj'ing iudgmeDI~ was given :--... tl Thl~ ~he D,jfsod~td; {preSF,H1G ,#.l.ppeI..
nant) adwihe, tha'Gtbe (H$~~Jted Deha/!-f,ts ·Wf.E46 SOld bo trim ;i.4)O, 'iui~ji:J~H~7$

. ind ye~ he did. ulfil tbecODdi~ictJa of Regulation XV . 806 a.D.,
to render the b{ onions a bona fide nla: aDa as to tb ··...ilODd lJr..,,,,,.,
.namah, exeouted "b;Shah Shumsh-QQcl·<leen, the date of th;J'$;eotl~ioIi dE
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2 M.tA. 890==6 W.R. B (P.O.)-l· e1.l'b.¥,(j,J. 100=1 ea·I. P.OuT, ~OQ-.(Oontd')1

wblebis OQe Qa,yOU~Y be/Olta ~bedel\bh .c;>l bba ss,.id $hah, whioh fo.o*
tbe DefecdQQb g~eij tJobdeoy, is invalld : in addibioo bbW:biob, &ooordipg to .
tb~ oaaisiotl. prQtlO\3t1""",by the' Budder D~W(HH1Y Adawlut, a cf;'" .' Yi.7JOf;5

like bbis is 1Job h;gal" pon 8J ooaside'~ationthereiore of all b ...··irouQJ.
s~atloee e-bbendaQu 0;.: fs trQDs9IobiQPs bhe eond itiooa.l sale 8~al)d~""jo' ths
obar(Lobe:c of & mortgage; it tba?ei~ra becomes necessary to baka v;:p an .
EHJQOtlt\t Qf tho iPro~uae of the said Debaats, and sbs princ iV2l1 and ioterea~
tb~t is receiv(JJble by bbe Detendans : Hfor w~iah reason it was ordered,
ubab hb0 ])0(80.0&UO 8bould, withil!1 fifft!!~ d~:ra. file bbe ~10i8ila1,6t"tl~pars
frOID tbe Fusly yea);' 1814 to 1832, agreeably to the inneob a'ndmesnittg"

" --of Regulation XV' ot.J793.

The Api)eUs,nb,Je'£lJUn Doss Sahoo, dissatisfied with this declsion,
iJres60teii a, pebit.iQDtO· the Provinctet Oours, prayiDg thab wituessea Oligbb
be examined Douobiug the exeeutlon of bhe second Ikrar- nama/I,.
[897J which the Oour] bad in its Decree held to be illegal; bub tbisJLpp!i(l"

'a.bioiJ was refused~"a'a'blle ground Q,Q whiohthe Ikrar-namah: had been
deemed iDvalid bad been recorded in tbe previous .prcceediagacf bheO,)urt'e

The Appellant took DO 8~eps.bobring these Decrees under Appeal ;_

hubbha iJubae.~'iln~ proceedIngs In. ~beProvjnoial CO\irb, up to tbe Decree.
of Mr. Steer, "of":~he 25th Jun6 1827, related to fihe inquiries inbo.;:bhe
aunual v~lueof:).::dlbe p~o·perby. The' AppeJIa,nb filed oerba!~ 'revetiue"
papers, called-Jllfna.·bu;uli and Jwmmo-khurah. bo show thecol1ec.rbJ;~;
received bybim ,,:·tbilsb hawas in possession; and inhese papel'S were"
~efer~ed to the Provincial Oour] ~f Beuares, (where the Defendant reaided.}
in order the.t tbey migbt take tbepefeDdf?tut's acknowledgment ,oftbeii!.Q·"
genuineaess and accuracy.. In pursu snoe oi this reference, the Provin­
cial Oourt ·ofBenaressuUlwoned the Appellant, wbo, after pr001JliDg a
ue1~y Qf 1JH~sD d~ys] P\l~ ~p ~ F~yi~iQgl wberi,~n ~~ (i~~iD ~DBi'fi~od on tho'
ganuh:H3D8S3 and. legality of tbe Ikrar .. nomah, but did 1:10lJ produce any
evidence in supporb of the· Jutn,nu;z·bundi aDd Juanmc ..khuroh papers,
thougb he swore DO the eatries therein beiog jusb and true.

On nbs 19th Septe?nber 1826, the cause came on again before tbe,.'
Previa cial Court of P~tna,wbeD~o order was illade so suspend the PJ:O'"

osedings fc,~r one week) to allow tbe PJa,intiiff to produce e{~idencG no falsHl
the Ju/tn',Kt .. bundi, .

D~riu'g the &'Il"oseotibioo of t~i.e cause in the Provincial Oourt~ tb~
Res~ODdeDtba.d'also been pros6cutiog aP:8Jiost Sultan aDd RUheem·ood-deen
and otbers, a oause (No. 803) in tb~eame Courb: relating to tbe Talook
Ahunpo·re. whioh contaioed soma o,fb!+e [398] Mouzas origiDS:Uy grapted!
for uhe expenses ."of the Khankah. &.ud whioh were olaimed by bbe"
Deienoa7JOs BO thab'suib, under an alleged sa,le by the Plaintiff'srabber.

$ AOQouoU' showing tbe 1\1eaD~ prall ta I .
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2 MJ.A.. 890=6 W.R. a (P.o,) u1 8~r.th. P.O.J. 100:;:; lSar. ,P.O.J,' 206.;;.;{Oont(i.),

Tba.b eause (No.803) came 00 ~o be .besrd before William Steer... lD~q.,
tbe Fourbb Judge of bbe Provincial Oourb, au tbe 25bb of 'June 1827, when
t'ieeming tbe ease bo be ,of she S£\r:n5 nature a.g, she presenn 3L1)l),e&l,. ,be

·lPtOQl;lll.Qed to ~ilk!> both eults Iuso cl)olilidarabioD, and aUj3l 8t~~.i,pej~~
.. v~rioua doo",'Itlenbs al'reardy sab iorbo,'''l''OOOUDCed the iollowiogj:udI.lQJ'6lj,t,:
, ~I' Tba.b if 'bbeoonoitiooal sale wribing bad stood, in thafics,ssa, b:on(ifirJ~:'
sale could bob have been effeotedwibbout aeting UP' ,to b1;le provisions ct

"Regulation'XVII, A.D. 1'806; bu] as 'tho coudisional sale did tH)~'8ba~oQ,
'but Shah Shumsh: ooii-tieen.hav'ing taken & fur~ber SU~ ofrupess 5.000,
rsburned to the Dstendaut tbe Jkrq.r"namah which nbis indiii'idu~! had

J I.

execused, put-Dorting bo be a condibion a l sale, and even exeou~ed>iobhe

'Defendant's favour., anohhar soabeW60b upcn tbe aubiect bhet·eof',;whicb.
traOS8lCbiOD made the affair termJo~ta in a. bona fide sale. and tha,boirouo;t­
s~aDce book place mcreebe o fifbeen yea,rs, reckoning to the perlcdsbe s1.1.ib
was brough b.--justioe now dernaads, u'bau afb:er nha lacse of 80 long mnime,
~he Defendsuj shall nob be deprived of the full and bona /idfJ saleaud be
dispossessed. As bo the plea. of obe Plaiusiff adduced a.b this time. 'a.foal:
theGiperiod of limibillbion bas gone by, bhab .bhs Ikrar ..namah dated sbe 18&Q '

, of Mogh 1217, F. S" (2nd of 1?ebrua1'Y 1810,) was writ~eD only ODS' day
before the demise of Shah Shumsh·ooa·aeen, because of bhe ~eturQ.of tbe
• . ' ,./(~'II
lkrar·tHHnahexeou~ed by fjbe 1Je{end~u;lli under dat,e,bba Brd of tb~;'~1Uoptb
•. ., , ,'1~;:I,(,· -: /

ofMagh 1214:, F.B., (27bb January 1807,) tbat cannot be admibtedl;~~'jlJbe

Oourb. Had (399J the assertion been founded OD facb, it is certa,i:~; ,tha,n
the obiection would have been mada ab about the ,termi~ation:~.f)J:~e,
period of limibaMon, or before bbat time. Thera can be no doubt. besides,
tbab in the manner the Dehauts and If>odsbbab were libi8atedin O~UBa

',S03 have bee-a sold, the Dehauts libigabeo. in bhe presenu sul] have been
sold, in the obara.ater of a bona fide sale after the period of ,th~, cQoc,iibional
sale expired, and 'bhe grounds on wbicb those Iandswere dee,~~'trnot'"'bo

be a Wukj endowmen t bavo been recorded, in sbe proceedings holden in
~h8lb cause, For bbe above reason it is ordered, tbab she I.lla.iohifft s"olaim
'is dismissed, BDd he is rendered liable to pay the whole o,,t..bbe lOoa~s of
suit,"

~ ,

The Rospondenb appealed Irom ~bi8 deciaion bo theSudder :DewSaoDY'
, Adawlub, and filedhia petition on the 28rd of September,l 1829.

The Appellanu, Jeu1un Doss Bahoo, afber obiecbing totbe s~ourity of
the Bespcndem, whlohwae overruled, pub in his answer to the appeal. on
bbe BObb December 1829.

On the 18b, iFebruary 1830. the cause. after ,8om~'ij'

',JJfooeedings. cam", :fo~ i\1dg~~t)b before bbe Suclder DewBtn',: "
when tbe Oourb 0 '~red and decreed bba.t bhe claim ·aridap.p$s,I of the

,.;d'&ppellanb (bhe present Respondent) sbould. bedecreed ',to hib:1f~;:,,'8Jnd, the
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.Oeoi$iot! of ~be Pat~aProviDoi310ourt,rev~r8ed ;' bbat _bba AppeIiaob,. (abe,
presect Respcu;Jdeoor ,;,." itbo\1b be,i~'g sUbiaov to tbe g)aytQeob ", bePlJr-
oh&s~·wooey, ebQqI.' _,F p~bi.Q PQsaessiQQ of tbe Mahal jQ" '~t\ ~t.J~
obat ~ha ecsjs of b~. :Darties should be defrayed res~sotively' bY\~QQQ'

:r:;~~ Fr~1'Jl bhi$ Deoree hha prassn] Appella.nt a.p!:li:laled to hjs 1:lo6e ~$jeebY
i:o CounoiL \

(D
..",..,..,.,

[~OOJ -'Mr~ l'rfi'ller, Q,O,~ Mr, W~'gra~, Q.C., ano Mr. Jackson, lor Qbs .
A.ppelJaots.

This is ~ questf~;O, _of considerable io:n:H.lr'G8tlOes iovol'viJ;lg one pf l,bt?
tXlost diffiQulb pQiots ol'Me,bo~edan law: ib is the orat of nhla Qatijro tb~b
hta beeu appealed to England~ 10 r6801v5$ itseH into three beads : first,
whether 'jbe propert:y whieb ,was purchased by the Aupellan] from tba
Bespcndeut'a fa,HJ\~r.,'was of tbat Q8s(JripUQ~ QfvU~Q Wt,kf

J
wbiob is;

altogetber inelienable.Snasmuuh as ibis given bo eu inabitubiouof a reli ..
gious nasure for, charitable purposes; seco'ndly" assuming, it to have been
of tbat nabure, whether tbe Reapondeut was comoeten] to iDsbitutia a 8\l-ifJ
for Dbe recQ.y'elyof sbe lends s0811et1~ted ; and, lastly, whether tbe Res­
porldeot wa's '*'06 precluded and barred by tbeAppel!anb ba~'iDg, beld
tl08S6SsioD UfJaett a fair tible t be beiog a purchaser for a veluebre eousi-, II>

deratio» wlthou~:I~otice, for twelva years before tbe commencement of the­
sujb.~';i:'

I~ .It is necessary, it) 'order to arriva'at ~ true oonelusion

ol bbe !e~ur8 at' bhis proparby~_ to}oQk at tbe I~Dgu~ga of the' F'~".ma'fl,s ~nd
S,Un.U.d8~ 'by virbue of wbiob tbe l~tldsare held. Toe words of the:,firsir~'
graDt by Mahom6d Eeroksi«, dated tbe 14th of March 1717, are, U t bat
ODe ISlo of dams from' Pergit/nn~Elavilly Suhseram in sooba Boha'Y
are endowed and bestowed for the purpose of defra,yil1gtbc expenses
of tbeKha.nkah of Sheikh Kubeer, Dervish," as an . Alta1ngha graoh~

for H bim t.o manege and control, and to descend to' his heirs
in suceession from remove to remove." Now it is clear that the
expreBsioo contained in this graot, Il for tbe purpose rof de(r~yiDg bhe

~IPO~~~~ qf tb~ KhGn~~hD" ~gll iB ~lbogflther deB~rOYGd by Ibbtllimiuibion
to the heirs: the grant is to Sheikh Kubeer, in .the same way of IhnibatioD!
fl'o~ remove to [~O'1] remove, Ib seems atratlge tbab Iands limited to
heirs should have been trea,t9d by t~6 Oourts below as lands neoBssarily
given tor cbaritable' 'purposes. Toe second grant of the tbird year of Shah
Alum is in terms oearly similar, QQiofj grauted as eo ,. &ltamg'ha.inam
to Sheikh Eiam-ood.. deen;" "to descend to she offspring 10 suocession to

"be enioy-eo by tbem." It is, a,ppo,l'eQbtberofore that noue of these grants
eatnblish the faob'that the prOP"r~y, in rliR(1U,ta iH Wukf; OD the oontrary,,'
the very iOflbl'tJr:neflts themselves show thRh they were gra.nted to different!,~
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2 M.l'&J 890=6 W,R. S (P.O.);::Il 6~~~b, P,Q.J, 100;;,1 6f)r. P;O.J. ~06-,(.Oof&td.),

perscns 0 as QJ~ I1.lta1ngha-inam." wbiob is 8J ~OYl\1·8r~t)b,Perpetua.l e,nd
beredib&l'Y, If to descend bo hie (tbe grantee's) heirs in alloQ~~8iQI)"'--.
te)~ms, whieb olear!)? convey ~ proprieba.ry rigbt. ,Tbe tera:i "Wul~f does
nob once oecurin tbe graubs : which moreover QQDtah,,' no deQla'r.,~biQn, qi
trueb 'whatever. The Oourt below hss brea,t~dtbhJ in,': a way quite
ipQooeisteDb wltb toe notlon of its being & trust: tbedoObrino Ql~ OO\lrg
of Equity is bbia-bbat ,if r.Oll .wn.ttb to fj,x a trusb' UPO~' apropertl',·YQ,i.
J;PllSb abO'l"~b,~ hbB,ebiaet is cgptg,i~, i~~d tb~b it'i9givSlliD8QCb'iJ Wt\l bbsb
the perscn to wb.QIZtl in is given UPOQ 'brusbs·bs.l1 nob' haive pow:si badia'poso·
of it for biscwe benefit, .Iu tbegr-al1bofbl)8 third ye~r of Sh.ah ..4·:Z'Um~.
it is aa.id bo baIor ~h6 purpose o( defra.yipg bhe sXPSl,lsea of" bbefte~U~~bere .
bo acd from him, tbe grantee. N o'w,th~'s' expies:eioD is~qrfectly
apgropliabe in g.' grant bo a DerV1sh for his .persone] b~p~fib,/;wl~hQl}b
iI:oplyiog Q perpe.bual (oundasiou for eleemosynary uses: .indeed, t~e. words
are mere common- place berens., and" in hhe absence; of any other
6~pressioo~Dob suffioieut to render t·be donation a Wukf endowment. ':No
proof whatever has baen adduced, bba:b the prop'ai-by . in quesbicnwss

lVukf p¥6~~~ft~ 4

(402] II. Now a'dmHti!l~ this bo have been Wuk], .or' endowed
prO'Derby, and to have been inalieuab!e, stiH,there is '81 fat.al obi~:,otioD' bo

.tbe Respondent's cle,im ; itneverean be said that if property is itil~~op~:tlY
alienated. the pa.rt,!l to undo the transacsicn is bhe person who 4;g:J;lveyed
it, or even those olaiming under him, stili more' so when the ,.~~~8p~UaDb,
insists thabhe is e purcbaser for a valuable conaiderabion wihboUb't1q~ioe.
Tbe Bespcndent bad no righ] to sue ab all, for if this property was granted
101' charisahle purposes , and really is of tbs nature of Wukf~ the Gozern ...
tD6'nt,' wbose duty is to provide tbat the endowmeets ,for plous -und

'oharitable purposes be applied according to their real inteo.t'i·ons,~.alone can
Bue for bhe reoovery of the Mouzas. . .' .

III, Tbe claim of the Resnondents is barred. by. SGo~,i,?'c xiv,
Ragulabion III. of 1793~ and clauses first andbhird, BectioD~·j!ij'i. Q·l
Regulation II. of 1805; incsmucb as the property in di'sp';1be hasbe'en
held un dar a (~ir bitie wibhill the meaning of those ~egu)l\tioDS for
npwarde of twelve years before tb e instibutiop of the Eluib. ,These
Regulatione areane.logous to our Statutie of LimitatioDs, and,bvaeobion ii,
of Regulation II. of 180o, i~ is PE?i:foobly clear bhat ,twa] V6 years is "a~
absolute bar to every bodvexcepb bbe Govemmenn, who ,m~y,. claim for"
sixty years. As bhere was no a.l.lbbot'iby from abe GoverDlll~nb for the.
Rsspondenb to ,ue}or recovery Of bbe l1iouzas t and b'bB' ,.,:{" erby was'
beld,. and uces ;"2,1 had, by the. Appellapb for 'upwards 'elv~ years
before tbeoom'; ,!oement of the sui], his claim is barred ·',I.1~d concluded
by tbe RegulabioDsQ
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2 M.I.A. 890=6 W.R. a (P,C.)a'l 8Q~b.p.a,J. 100=-1 Bar. P.Q.;]. ~06-(Q011td,),

M'r. Se,rjetLIl'O Spankie, Mr. ~, J.J;'loyd. and Mr. ltJdmund ..If:. 14001e.
tQr tbe Respondents.

T~e, Bleb Ql1 ,;QQ l:"iiOQ by bb,o AlJD6n~nfi iS
f

wbe'j L' 'Ibher. bbi9
property. is W~~,:, .,~,:;tqab mus] be governed by bhe priooiples ~'ppl>~ing b9
~la~t,8 pi this DRture provided for by nhs ~.fab()wed9Jn law.

·1. In rascli.oR tbe grltob by lVlaho;nea Feroksir of the 14th of lvlarQh
1717. 00 one for a momen] can doubt bus bhab the land was given fc.~
,reHgiOU8 nurposea : the words are, Il A diguified and itn oeraMve Fir1'na~",
baa been issued, that oce lac of d~m8 from Pergunah lI'l7)iltYSuh,~ararr~
3D sooba Behar, wblob Y,ields the 8'000 of about 1,179 rupees to .tbe Royal
Tre1Jsury, are a090'wed and bestowed for the pu~po8e' ot de(rayiog the
:a!~~~aes, ol.,,~b·e JIhankah 01 ~hezk't KUbeer, as an Altamoha, gra..ut/) 'Toe
'a:xpressiona in the, second gra,ob are mueh 5~r0t1ger, and sbow ths,t the
1''0''81 donor and .founder, who was.a Mahomedau, intended it f'rr religioua
purposes; it sta.t'ea hh~t a, cerbaiosuooisto II be fixed a-a an Altamgha..
,i'na,mbo the $aDobifj~d Sheikh E'iarn.·ooa·deen for bbe purpose of defraying
the expe1JI3'~-8 of the freqa60bers to S,IlQ. from him, exempting bhe .lauds
trom bba pJes6nb aasessmenb," The words, ~I oodesaeud bothe 'offepriog
iD Ducoessiooi.bo be enioyed by tbem, "'does no] convey a, propriatary'rjgb~~
[01' in olearly't~(llI mere trus~, " for the purpcseof defraying the expanseil ­
of the lCh~n"4~," whioh speoities the object and purposes lor whia~ ibwail· .
giantlld bo bh6'~!lpiril:lg in SUQoqSSlOQ as ~he mods l~ whlob l~ w~sto be
held, as the esta.bIishooenb could l)O~ bake olte of itself. In is a gl'&Db tor"
bile E.hankah. and tbe freqUGobers of it; 's, dis'binct R"pp~opriation bp,~ .
religious and obaribable purposes, very common in India, to the memory' , ,
01 some eminently religious or boly person. Here an, actual trostis
ol~u~ted: the grant is t9' Sheikh Kiam .. cod-deer: as Biiiada~11ash-i'i~~t tbe
superior of the endowed 6soa,blisbtlJegt, a corporatiou soia, in the nanire
[~O~J of a trustse : be baa PQ 'righb to apply 8J porbion to his own use ;
he is 1\ oorporabioD, sola to oarry QU tbe easablfshmenb ~ be is nob tbe
person no be benefited, be is ol,11y to give to it the crffeiob whioh the

fouodel' lnaended, be is only elltibled to partioipe.be in ihs benefit '&8
Siiiada·nash-in. , ,':

The ebieetlon nexb raised bytbe Appellants. namely, tbau···t.he
speoifioation' Wukf is not to be fOUQd in the grauta, is of an ·e.x~re[Dely
stl'iob and reuood llabure. .In MaOI;1Q,gbbeD's Mahomedan L~w·, TVukf Is
defioed to' be 'endow'mellb, .bba,b iSt f14 PpropriaUoD 'of .ceraain propertJyto
religious. or useiul, orwbab, we should 08111, generallv, charitable
purposes: i.lifhlOd, as in this case. is, the subjecb-matser, bbe pi-oubs are-

• Maocaghteo, !dab. Law, pp. 69,329 and SHB •
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dedio&~ed 10 religlous objects.. the lJidaya,'* a book of Bol.1&ttoriby, on ebe
J;{a.botOedau law, breats largely upon Wukj, or' appropria.tioo,. as ib. is
there U~r~"Qe(3, which is declared, 'I in the language of bbelaw,:Jo' signify
the s,ppropt'ie,.tioo oi III pa.rtioular article insucha ma.oner as ·s.ubiectsib
to tbe r111e~ of divine properby, wheocebba a,ppropri.81bor'a rigp.t iQ· ib is.
'·~lbil1iQi~g;Q.ftQ~ i~ bOQQ~fi; i gr.Qgeroy gfGggby ~be igVilil~Gi~LQf ..i~

resulGiQg to his creatures," Bub ib is unnecessary to pursue. t~i8 -. argu ..
meob furbher, as the case of MUS8umat· Qaaira,.alia$ M·/",ssu,n'n~tZ!'t.

,Usmut, v. Shah Kubeer ..ooddeen; t hR,S alre9loy decided tba.btbis very
properby D.OW under dispute was Vvukf.or. proparb.y appropriated GO
religious purposes; that by the use of ·t'he word Inani in fL royr.lgrt],nt, it

·did Dobneoessarily follow tbab bba proporty 'specified was con- [~05]veyed.

in absolute pro .."rietary right, if from the 'genera.l tenor of the fosbrumeI.1b
~ib could be inferred that a Wukf, or religious endowccent, was
intended, Kulb A.li Hoossei« v. Sy! Alit was to the aame effe·~n.· Tbese
cesea dispose 01 the whole gt16sblon ; .bbey a.remoso ctJgUDGbaubhori·bies.
thab she word Wukt, in a grano, is not necessary in order to cODshibuta 81
,~6ligioU8 appropriation for charitable purposes, provided bbe nature o,f bhe
tenure be to be inferred from the nature of tbe grant. Toe' same principles
'lPrev~iI in the Hindoo law. § 'I'bi8~beo being 'bhe 19JW applicable ·to this
.species of tenure, it follows ,bhab bbalkrar.. namah. or deed of o..~~VeyaDcel

wbe~beroondibioDal by way o(morbgags, or absolute by satlitibY Shah
Shumsh·ood·aeen waaillegal, andconsequensly void. ;irf/':•. '

II. The point raised, bbat the AppelIa.nb's father was a, i9t1rribB,'~t for
'va,lu~bla ccnsideration wibhQij~ I,l90iq~ of 4pe 9t\lijUf? i~ qn~~naQlet and
.eannoj be iDsisbed upon nero, iaesmuob as it was never raised in any of
tl)e pleadinga in the aOUrDS below. The AppeHaot's fabQar bad every
opportunity of invesbigabiog the title of she lands, and seeing...bJl6 Dature
of the grants creating tbe trusts : if we 081·0 succeed in sbowi~g' tbat: tihis
\,ptoperty is WuJcf, or property devoted bo oba.ritableus6,a'nd 'impressed
with Ii charitable trust : if she Appellanb purchased wibhous no6los""of the,
'trusts, even supposing be gave a. valuable oonaideration fO.,r" the subject of
the purchase, heoou.ld only take it subject to the trusDS i and would
.aimsel! become' e trustee.

III. The r!m!h~dB~ ~\1~abi6b is ~be litniLabi60 t which .:'is also un..
'ilenable; for ib is obvlous tha] tb19 property, [406] being Wukf, comes

.~
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"lIida.Va, '701. 11.. PP' 334 and ~~~I ~raU6hted by Hamilton.
·Galloway'a boo~;pn tbe.L~w and OooetittJtioo of Indla, p. 75.

t 3 Mao,' 8, ew, R. 407. t 2 Mao. Su
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· 18dD] V" SS-AB KUBEER·OOO-VEEN, [2 III. I. I, 40g;,

s ~:Ll.A. 890;,t6 WIR. 3 (P.O,}=1 ·'auth. PIO.Ji 100=1 Bar, P,O.J.206-(Oo1tt~.}.

tbat she traosfer'ollS1 0, which purporbed to be ~b~91ute. ln oot1~iQe'ratiQ~
.of the paytlJenn of rupees 0,000, was fraudul~otaDd vQicJ.pavitli beeQ
~l)g6 1(1' ~hq,h Shu.rn,$h"9qd·d~~'rf ip Qi~ J~ao Illness, a,~'l. el.1QrHY QOfQlObi,
deBtb t and consequec tly that tb~ transfer of 1807, whieh was' Qrigi.oi\Hy
cocditional, bad never beOOQJ8 absoluee.

On tbe'·pa.rt of bhe Defenoao.t J it was contended tbat the pl:oper~y in
Cjuestlo lJ was Dot Wukt, bub .~ propri~tary ioteresb gi,v~:Qby~oyal

sutbcritv to tbs grantees and tbeir heirs as bercQitary proper'~y,'wbicb
tbey were a,b libert yno diaposect: tbat the transler of ]807., ad'~itted:tQ

be conditlonal, bad, by the' sale of t408] 1810. become ab6011J~e, ~.ob. '
wibbsbandios theowiesiQo, to t~ke the pl'oce,eQiDse ,p!'a:,8orj~eQ , by
R'egulatiOD XVII. of 1806, suob sale of 1810 beiJJ,S qona·fi4f; '~l)d'

further, tbat having been made by Shah Bhumsh. .. ood·deen,beir of fibs
perHODS named it) tberoya! grant as g-r9Jnbees, tba,rigbt of tbe Pla.intiff
to sue for the recovery of bbe villages was barred by lapse of t'ilpe. more
than twelve, years having elapsed {rom the ~imeoi shs sale in Feb"UQry
<.1810, to the cctnruencement of the suit in 1822 1 'for wbioh,RegtlJab,iQl1s
III. 01 17:98. and I I. of 1805, were Yelled OD.

The Plaintiff appears to have been under age ab the death of bis:
father in .l810 t bUG in 1819 he was appointed by the Gove'~~.IileDt no be' ,
Mutwaly or manager of the eSbabliebmentlandSiiiada.na3hi~~r,stiperior
thereofo At 'JVlbieh ftim~ ib ia tob~ ~1!~AUtned ~hat, he had ~l~,aibea,bis
ma,jo:dty ~ "r'

E
The villages hl question W 61'0 granted by two royal ,Firmtins,bbe

firs] by- M:ahomed Feroksir, 14tb March 1717, the second 'bySh~b .tJ.l'Um t

13hh October 1762.

The firsb,ot ,thes6 instxumepta ahates, that e, FirmanhaS.."!?een.,,issu'ed,.
tbat ODS lac of dams {rom Perqunnch. Hav·illy SZiJhseram; in sooba Bahar,
which yields the sum of about 1,1'79 rupees to the Royal Trea.sury. are
endowed and bestowed for tJbe ptJrP06~ of defra~iDg the e,xp~'nl~eB of the
Khankai: ()f SheikhK-nbc8r, Derineh, as aD Altamgha -graob,aod tba.t U

"

sballbe established according to toe specificaticn m'adtf" therein. The
obildren of tb-e Sovereigo, tbe Amir8, and those who branaaot the aff'airs·
of state, and the J aghireitetr$ and their auooessora, are enjoined to
relinqulsb tbosaid dams to the aforensmed individual for him ,to·
manage and conbroulvand to descend to his 'heirs in successionIrom
remove to remove, and they are [409] required to consider, thegranb, in
every respect. l;~pJpb from all QQOOingepcies,ejnd not tqi~i,and from the
aaid ~erBon, f h Sunud. annually, UPOD this ioabr~ ... ~::b, a"memoran.,
dum 18 endors", tbat ope lao of dams have beengranL';;q.1:}"yHis Majesty

gg an iltamoha, fJl the nma ~od expensss 01 bhe Khltftk~h of Sh~ikh:.~
Eubeer, ,Dervish.
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1017H, 0,0 ~~e pehj~ioD. of $heikhd~(Jlam Shur!,oot/J.,aer$7f., bite granc:J­
.6Q,Q ofSheikhKubll~~,.Wbo ~H\,dliuoOlledeQ blttj as 6ba Siiiad,<f!:nashin, "

.. Perwamlah was g~>'~ edbY.MahQmea.shah,elJjoi13ilJ~ tbE{ ··owdries.
Q!,1hhQ.tors, &0., ttl} .~il~er the eo-Ill OD~ 1!L(l of dams all ao,,1lti.i q,.inam,
by vlr~ue of ~be 1.i?srWJn'lak of Ris1'4a.jEUlty, lor· bhe purpcse of beiQ8
appropriated bQ the obarges of abe bra.veilersto aDO' (ro.r;a. tbe, Kh4nkah Qf
the said Sheikh J!1/.pe6r,~.1! i~ ebopd before. ~o desoend~9 tbe o!flioring io
llUQoessloo, IU,IQ ho rllfrailJ from takipg'row tbese,id Gholfl,m$hurf.oo,;t- .
deen, lUI' 'W&$ tbe rule Qefor~, the trije and f*,ir revenue .payabla to tbe
at&to, and tb(l1)ewann'lt hiles, aDd· enjoilliDg them oob bo deviate from

,"what· waYba fqr ~b~,b6X1.~(i~ of the person in question.

The terma e:xpr,tJeslog the grant to have been made (or the purpose of
meetiDg tbe Qb~rgell of hhe Ehankah, and the trlllvellers wbotreque13t tb~
.$heikh Kubeer, Dervish, are repeated eeveraltfooes in bhe endorseooent,

~ si,tr.lila-t,. Perwannah Wa.sgra.nted on tbe pebibion of Sheikh Kiam­
-ood- deen; the son ofSh'eikhGholan: Shurf. ood- deen; s,fter the dOlt~b IIlnia
la.bher, and ItJs deolared thab Sheikh Kiam-ood-deelt ls esta.blisbed in tbE!
8iiiada· nashi« in tbe same manner as hie father acd gr~nd(a~b'er WEll'th

Tbe eeoo'itd,iostrument 01 the third year ofShah Alz<.tn. about tha18.bh '
'of October 1762,ls a grant, [410]nllSorly llimilar in form, of two laoB:'s,l:ld
'eightY-ODe tho~~~~ddams, the produce of whlcb is rupees 3,OOO"~CJ'ba
'fixed as a.n llta~~a.'inam tot!;le sa,notified Sheikh Kiarnoooct-desn, for the
purpose of detr81ylilg~he expenses ot t4e Irequen ~era to and from him, ex•

",empUog the JllindElfroIIltbeprealJl:lbll,S8eSsmeut aud.Irom all the.tm~Ybe
realised bbereoub by hie goodma,nagamenb ;a.ndthe children and V~:£i8rs, &0 .•.
of fibe 90V91'13ign ~l'e 6r.joineda!ways ho l;l1alrita.in and uphold the said order
and to relinquish the aforesaid ~4ms ho thettl' ~o descend tio the offspring
in successien bo be enjoyed by t/;1e9.1. and deeming shis gra.nt frea from
.bhe ooubiogeooy of alteratio~ or change, the nubtic officera are not bo
-demand a.cybbiog from them UPOtl tbe score of revenues or charges, and
.,to oonsider the grant free ofalll)eutanny taxes,· or ior any writings
.~vbabever made o~ aaoounb of tbe stq,~e. Deeming this a full and positive
inj':1tlooio:o, ~hey are 1)ob to demand a fresh Sunud accuall~t nor deviate
,fl'QlD tbese loyal 6D:a munificen borders.

Upon bhis instrumenb, a mfi'~Qligg\lm WliB endorsed bb8Jb ~Bl.OOO·
-dam« have been graobed by His Majesby in Perouwna);-Suheeram, &0',,1 as
an 4ltamghl.l·inam to SheikhKiam·/)od·dea'~ for ahe cbargea ot the Fakirs.

The prooeedin8a in atio6ber suit oomwonoed by ·the PJaiDtiff on' the
,6bh.·ot.·-Apr~l1821. 'against M1~8sumat Beeby lsmut, the widow of Shah
.sh1/.msh'.~oa.;deen, to reoovetfror:n ber oertain other villagesoor:nprieed iD
·the se-tx1e royal granbs, and claimed as Wulct proparby. were pub in wihh.
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:seqoJ 1). 'sg~B ¥UBEER'QOp·DEEN, [2,11, I. ~.I~,2

~, M.LA, 390=6 WR. a ~P.Co)=l 8utb. P.O.I, 100=1 eat. P.q,J. ~06-(9~n~d,,).

the Decree pf the Sudder Dew9Jn'~y Adawlub of the 2~tb of August 1824:f

.io wbicb 'QJ:ooeed'ioga were set forth certain opinionsot o&tive law-Qtlio,ers
r~8peoti:og the uature of Wukj procerty baken trader tbe aUbborh,Y, of toe'
Oourb. , , ,

[~11] l.~be prescot cause being brough] beforeMr, Flemi1lg. 6be
Tbifd Judge,of ~be Provincial Oour] 'of Potn(J, I on the 29~b 'of 'December "
1825, be cle~err;oineo"tbat as the, disputed vi1J~gS8 hadbeen sold con'.
c1itip:oaHY,,,,ano tbe conditionaot R,eg~l&tioDXVII.of 1.~06,l1ot .fQ~fiU,e9, ..
tbetra.:osao~ion could Dot be conaidered UJ bona ficlesale; tbattbe,seoo,nd,

I I I' .,:i!1 1,1 1

Ikrcr .. na,mah, ,axe'outed by Shah, $hU'tlZSh·ood.de.en, tbed'ate of *:hj~.b (be
said) was cnedevonlv before t,be:96'athoftbe said Shah,whioh',fa(ib.he'
savs, the, Defendant does nob deDYs' is invalid, insdditioD 'tQwhiobt '

according to the decision pronounced by the Sudder Dewanny Adawlub.
(i,e" in the ,suit agains] Beeby lS'inut.) a COnVeyanOe like this is, nob
legal. On consideration therefore of all the circumstanoea; heconaidered
ths conditional sale to shand In the character of- a morbgage, bha,b"ib was
tnerefore neceaaary to take an account of the produce of the 'villages,

, and of the prlncipe.l and interest received by the Detendsns; and tbere-·
fore ordered him to file the Wa,silaut papers.

I ..

00 bbe god of February 1826t bbe Defendant preseDbed a. peMbion bo
the Provincial Oourb, hhab witnesses might be exami~ed In regal"~,.to the'
second Ikrar-nomah; The cause corning OD again before Mr. Fl~~intjon
the 19th of September 1826. be determined, that aa the gro~,#ds on
which the Ikrarnamah in question .had been rendered nul1'and void

,baa bean recorded in the proceedings holden OD she 29th of December
18251 DO Iurther orders could be ;p~,ssed on thabhead ';but OD the'
Piafotiffs etr.t,iog that the accounts of ,tbe Derendanta were ' e~;;'.lle"
OUB, ib walS ordered bboJo the proceedings should ,be slJspeDrl~d: '~nd

1)lr, F6eminJ b~lling! on Jbe lBtb of Novemb67 IB~6" ffKP!@,s'scd',"'JU8pinion
:respeoijiDg the genuineneas of the accounte, tbougbb propel" .. D6 [412J give
time tothe Plaintiff ~o falsify tbeoo, and as be WB;S gOiDg tbe "'~QiirCllit~

be directed tho cause to be brQlJgb~ on before the FourthJudge, before
whom another cause connected with the present was'peDdI~'g,

O'D the 25'6h of !lpril 1827, l\1r, Steer, the Ecurth JUdge,;6~deredbha,b'
an inquiry into the accounts should be znede pbrough-hhe Oollecsor of
Zillah Shahabad,tlnd a return was made by the OoHeotor.:the pa,rfjictiJa.r~r

of wbioh it is nob ueceesarv to notice.

00 the 25th of June, 1827, Mr. Steer proncuheed the following
judgm6Dt :--Tba'l; if the con dibional sale wribiog had stood, inu,g,a,toasa 8J

I.,' • _ ' 'f{.... <,-I~~~'

bona fide sale 0,. • nob have been effeot,ad without s,'oting' ," tbe1)ro-
visions of Begu " , 0 ,XVII. or 1806; but as the conditio -, ,":aJe did not
..st~nci! by Shah" 'Shu~fJh.ood.depz lfaving ta,k~u HI Cui \:',~~ sum" of':
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r'Upee$Q.•OOOrind~eturgeclto she Def~nd'.s,'lJt bba Ikrar-namuh. wbleb ~bi$
indi'Viou.~1 bllQ ele;ij:~ted,wbiob oiroQqjab~oQe ba(;'tak~ti oli,l,o.~ more bba.·o
~fbaetl yea,rS t rSGlt9Qi "f"to hue pario'dtbeS17ih w~e bJ:Q1;tg'bb, iUSfi,g dew~Qd ..

ed fib~IU~ ~fb~rbb8 ] A of. go loog & U0l8, the DafQDdliut BU, oob be.
deprived o€ the :~::.' &od fio~Jbona fide s9,~e; th8Jt~fter ij'~." I eri"o(j or
limit8~tiQU bard gone by; uha plaabbab the Ikrar-namah. I dated the 2nd of
Fa~;'1f,ary isio, 'W~8 'wribtetl only' 00'8 d~y before bhe demise of Shah
Shu/Yn,sh·QQtl·(1,een, could oobbea,dlXlibb6~; that nba '~ill&ge8 hadbeen sold'
i~ bba c,ba.raQber of e,. bona tide sale a.ftei." bba period 'Qf a OOlldibiou9aI sale
expired : atld tbaU. tbegrouods 00 .wbicb theBe lands were de~o::sea. t)otbo
be ~ Wukf eodoW~etlb h'a,d besn recorded in the proQeedingsbold'ec in a
CQ,UBe l~e. 803, Jfor'i~.bh,~~e ro~soog he ordered ths] the PhdntHl'ts clal~
shoulo be dlsmissed wioh costs of 'suib.

Tbe PlaiotHI h8,~ing app~a.led from tbis j Udg1ll8UG r413] to she Suddec
Dawanny A.da,w~~bl nba appeal OEHl1e 00 before M'r. Ross: Judge of fibs sald '
Courbt on bhe 30bh~'of':',Jantltary leSO, who after sbating bhe oooditiopal .
and Slbsoluue bills of sale .to bbs Defendants, the death of, Sha.h :9humsh­
OOd·ae6n, ari~tha,b a,fbet' his destb his widow, Mussl~1n·(!t Kf1J,'1ira., (BeBtby­
lsr;~utJ hardy possession of she vilhllgestDenbiooed in the two Firma1~s6ill
1\319, bogJ'ilher with other proparby of the vdeosased as M.alik~h.or
proprietress; tb,.at in 1819, the' 100211 agents knowing the vilIage8~:meD"':'
tioned in t.babll,9Eirmane to be Wukf property', appropriated to r~ligiou:E('/":'"''

purpose~)~bP6~~t~d ~b~ PllLib~itJ bo ~'bair M~1'1~~am.~ab [1.g prourir'aDOr~ .
who'io'stibubed i:: suiu ~gaJnst her for these' villages and others acquired
bybbe profit.s of them; and thah having proved their flIPPt'cpria,tion to:""

'celigiottG andOWn:l60"GS, (l1'ttkl,) be obtaiued a Decree, which Decree, BS"'"
~ro"of of the ~1rOv6rty being an appro~:1l~iat,ioLl1 I. W1:t,kf ~) WSJS affirrnedby
'11h6 Suadei.·Dew~Duy Ada.wlut; and ~,fb6r guating nhe proceedings iusti­
h!i;(;id in ube ~:n:Gserdj sufij, be profJ6aded thug:~,aa the ·'~'i11Rge8 ~llai8Pllte ..
Wt31-S ~:~f tb~ numberrnenbicned in the hwo Firmtine, B,(jcGl.'dlug t.o.-whiab
Firmen«, 0'0, Pi'OOr of~he vH!f1ges being V~lukf, (sJpprc pri~bea,) ,ubG case
No. 2

1840
(1J!]ussunt''7.t Kadiro, AppeH$i::lb, agi~!ngh Sbah Sh'v~1nsh·ood·deen,

Re£KJDnq~n~J W:i~ d~Oid6d~y 'tibi'~ Ooura on tlh6' ~1tb o~ AU,a;UBG 1.62~·f
hsnee in this case two lP.ointB demand consideretion t-e- •

1sb. )Vhetbel: Shc,hl9humsh'Qo,Z·deen , tihe villages in 'queabiort being
V1u7Gf (~p?;)rCb)~i9Jtad) pl.'opei:UY, had or hs.d ncb bbe right of- eJ~enebingsuob.
W'ukl (BPprODdi.il~ea)· property ,eiblJer by BU6.· bil-wuffa (oooditfooa.,l 3G,(e),

roy B'Ye.?nr,ad~1 (a,bs~.,lut6 sale), pr by ELOY otber soet of a5sig\1meofJf~.Ag UO
whiabba BaY8~it' Tbe lfl!Jtw~ U~Jw opinion} of the 1s,.·W'-offioe'rs or·this
-oourt [4l~]. ma:kesbhis point ols81r sJod llJ,anifesu t viz., ubt'Jb a:Mutu)(bZy
{prooura,bor). baa'·'.no rigbb ~o ~1iel.l~be Wukt (or appropriated) proP6ruy by

Bva-bil.wuff(J (ooDdi~ion8Ji @ale) or bY 6UY ouber kind of urQnBfer~"
254 . .+
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9 M.I,A. 39,0=6 'W,E,. 3 (P.O.) .. l Bu~h. P,O.J. 100:=1 S~r, P.C.J,2Q9.-((Jo·1t:a),
~ .

2Qdly. HettBtlJYS, n Tbtflt, frotn the '2pd of Februa.ry .1810, bbedste 'of
,the Ikra~·n(),mah (9J:.21'8tn:oeot bono) executed by Shah .8hurask·ood.;aee11J.
more rlban twelve years bad elapsed; tbab Mussumat Kadir« his IV,Jidow, &8

Malikel~ .f~rCPr.1etress) I }Ja~d poesesaicn of the .propero~7' 'bb~;b bad been
~~:d~ad of the e()~esaid Shoh, 9Jnd tbSlb Shah Kubee~· oOd.:tl~61~, in tl,).$

ooonuh (,f A.t;'fil1819; had been eppoiD~ed Mutwaly (prOGllr~tt)'r);f)greeably
to ube orders of the locsl agents."

U'poer bbese ch'onmsteIDces, be st~~nes tbe question to be. whe~bB'r~be
sui] of thePlainhiff iq or is not wortby of. being entertained by the Oourb':'
and pronouDoes his opinion, thafj if Irom the daseo! the aeizin by aperson
who beliavedhhe sellsrho have power ho sell, audno usurpatiouor fral;id
waa imputable to iibe seller, hhe right' of tbeperson seized would be well
nOl;roded, a,gresBblyto .Eieobioo iii.ot EagulatioD II. of 1805, and.he su~~es

'OhSlU s6ouion xiv, of 'Regll!abion TII. of 1793 would apply,to bisesse ;nba,t
~bfi ~p~olute sale or the 2nd of February 1810 v;rasfuHy [Jr'O \""60, 'aDd

neither the Plaintiff nor any one for him, during tbe twelve, years. de­
manded bis rigb'Q, [lot did Defendant admi~ ibor promise PBjyooe~ts nordid
"bhe Pla,intiff advauce his olaix» in SioyCourt: theIr. the Plain'tiff did no~
appear to have been preven ted by minority t having ahta ined tbe age of
ma.jority iII 1819, when be was appointed nne superintezrdenuof the Vlukf
properby,pbree years before ube QQrtl'meDOemsDu of,the suit, a~q ~be,t \"~i~b

reference ,t'o section xiv, or 'Regula,tion III. of '!793,'hls oi6itd,·~,a,s beyond
tbe Hmi-t o€ coguisanoe. '[~1'5] As intbis 08,.86, boweVtn~,$Q;9'erIJmeDb
wss neither Plaintiff. nor bad ~he ,AppeUanfjB its sanction io~···J!ri8tituting

'Dha at1~~, bsalJG, in big jUd~i:08iOu, 8@nUIon it. of the Ee~u~a 'jIOD II. /of 1805
C~H)~H~t be l,1lPpHea ~o thi13 OfH~6. still, edtboogh tbe GO"76rUk:OenU wss Dot

Plain tiff, YQ(~ i~ consequence of the r.}}t')~6rby iu qU6stio.n· b6in'g' Ttf1u,kf'J
or~PPj:opriated f,Jl'oporiiy, arod ~b6 Plc~hJ.ti}Jf appoini;ea., MHt'UlfJ"lZJ "(tJ!"t1ou..
:t9J~jQ~) by Go:w6rnmF.iUU, ~oruhe' ma,DBgsU1enu of toe W"":'1.l,k/"'·fafp9ropidatedl
prlJpert'91 whicb is consecrated fen: '~b6 er.d:ie~tah:'me,nt of.' ~!~VeHe~sl' be
tbougbb tbsre wag reascu liO question whe\:;hel· ~be l.Orovh;'ions,,Qi;;\~~euioDH.

. RegulB,(iion II.lfJ(H,lId ~Jfecb FJUQl;l a C8J3G (,)1: non : tbe:t Up,:.. tiO .the, pl'asenb
~eriod~ !!OOf:.S~ of ~;h9 kind had everbeen t~ded 'bytheO~\1}1i,~or-isequenbly
tbe passing ...~. a .fiiJe,~ order inr:bisoas'(;j by ene. Juag¥.r,:~id nt?~ .~pp·e~r·
Sfxpedienu. Ib,w9:s oheretor.e ordered, ; the.b '~ba 'pa~6rsfc3:&fipf:n order·

• I •

shou!dba laidhefoi:6 tae 'owo, otber Judges of the Courh.

Mr., T·t~rnbull, ~uotber Ju.dge of the SUddel' I)a?;'G::?Jny Adawlut.
fnerO¥"5 wbom tbtj ~a12se w,as brought, haviug diffe~'ea in c.pinion h'om
Mt. RossI "on 6he 11th of Febr~~~ry o~aered libe p(i.p':;r5~o ..pe lv.-iii befors
8#Dotber' Ju~ ACGorcliogly it Of7,.me before Ml:. Le7:cesr·' :~tld bimseU on
t.he 18t,b 0[:, fua,ry 1880, wbo a.ft~r sta.ting their opi, .that Mr. Steer,
bad no power bo decide tbe case singly in oppositioo . ~he opinion' 'or'

?J-55
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s MII.A. ago=G W"R~ .3 (P,Q,)-l S~~b.'P~O.J.lQO=is», PtO,J.206~fCo)~td.).

Mr. Flsmitiu, ,bub bqs,b he ought eibbet-' to .have 'postpooec1 tbeease till toe
return of Mr. Ft6nri~g,or if b,ebboug,bt( the inquiry' by Mr~:B'temin(l,
iaooOJplete, t9 bava,:,,;',~oor~ed hia opinion, and referred bb case to
the tinal order ofY'" \;obber Judge; that his' decisioe, f,'i~: ,eQQiU'
tbe $utbel;1hiQi~y > be Ikrar··namah of tbe 2uQ Febr~at1l lelO,
wbicu 11e t1rOl;loQ,Qoed to be authemie, witboQu' evidsnee, Q~1d of
{rbe verHiy of wbioh s'troog [416] auspieiona appear.eQ1 was, h:)~eeQ

51tra,ordirJ-ary: sinoe bberefore the Decree of the Provincial Oouro could
Dot be swoctiot)ed, in became necesaary bo inquire into tbe O;Jerits of tbe
'Pl~il;l~itre cltJ,il;tJ,aod wisb tbab view bo consider, Flrsu) wbetber an i~.",

qlliry in reg~rd '00 bb_~ Ikrar ..namah. of the 2nd of February 1610,: in order
to remove ~ba objeo~Jo'tLof"'~beBeBp()Qdeob by calllng for evldence of' i,be
authenticity. w~s orwas nob neceasary. As to which' bbey sa.}', .. In oue
OPJo'io'tj, '~n iOQtlIry i~ regard to the inahrumeob in quesdon is J;leibber
oeCeS$6sry nor banefiuial no tbe cause of she Defendan b; for in the 'eveobof .
the in$~rltment iD"qUes'~~on on iOQlliry proving valid '8JDd auob!3ubjo~ yet 'be
sale by tbe late Shah Shurash .. ood,,'deen of the villages mentioned In bbe
insbruQJsnb iO~Quesbion is altogebber improper and Illegs}: for. bha viUagaB'

i~ QUtHltiou QrS'lllQVadto ha of the 1l1l~bGl of bha Vlukf O~ &t\pre~~iafio·d
villages. Io::"su~b 'a, case the deceased Shah bad DO, power by law: to

,alieot\te them.fa
: , ' '

Beccndl~. . ,'fbElthe~ bhe olair;l) of tbe PInintiffI 00nsidering th e.:~1!l;pse ,'; .
of twelve years fr~DJ the date of tho Lkrar ..namah, was, cognizable' by
the Oourt, 00 this gU6sbion tbelr optcicc was, .~ Tban independently of
the nircumstanoe, tbatup to uhe £;u:@,eetJb qa.~e ,thelk,·o/y.namah of Bye,' bat':' <

(absolutesale) has Dot been proved in such wise 8,S to cbange the aspao~"

oi the D.l·sbor BY6" bil"wufja 'lCQDd itiOQai EH.~le)) and t h a.. t there a.ppea.rs' no
n6o,essity to bake evidence in reS£ill'ra to ita al.1thenhioiby. in eonsiderasion

of 8hrtl! Shums/L· o.od·ds~'n ha~Jil,\~!jo ~6W~~ ~o &1i~t\~Ju~ ~he ,'jnAR~S i~
di8pute~ :y"o,t ~h61kta?'·1·~C~?(Ulh in qlles.~ion, evan if io were proved ausbentic,
could not bar the o.lsJfmot she AppeHatrb. becauee the Appella~h WRiS

~'B;J'pointedb)T tbe Iooal a,genoa ~o tbe officea of the M·/,tiwaly (proo'urator)
[~1'7] ~nd Si;iacta .. naehs« (superior) of the Khankah. or mODaster.y <?f
SheikhK·ubeert . DervifJh in 1819t,JJ It is obvious there~ors,tbey" say,
that rtOLl:! the date of bis aiPPoinbtQ~t1t• .o,n11"1 'toe superintendence of the
vTlukf (a,ppro.pdBJbad-) villages, epP~Htba.inirJg ,to bbe,Khanl,ahin guastion~

devoived to .his ce~6~ arid previQUS to bhet time he bad no eonC6lD

wha.tever wibb tba,b ma'bber. In suoh ~ ~aS8't agreeably to the inbeuniong
of section ~iv. of Regulation III ot 1793, the olaim of the 'ApP6na,;~b in
every way p.jppeB·r~:'wo!·thy of bejl;H~ 'eotertained by the Court.

Thirdly~ Tbey say, II A~tbougb ~Qcor.diDg bo usage in cases of Bye..,
biZ,,'wuffa (oo~ditioDa! sale) in behoves 'tb~t the purcbn,ss-IJ:lOney of Bye·bil e

2lJuffa sbould be 'oa.used bobe paid by tbe :Plaiooiff fio bbeDeisndenu. aiber bbe
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·~.MJrG$;' a90= 6 ,WJt 3 (P.C.)=1 8utb, P.O.J.100-X-Sar. P.O,J. ~06-(OQ1it(l,),

la.t~er shan have:aooouoGed for frQ'e T1'as,iZaut (mesue profits) of·~be villeges
lQ dispute. ,eb:a~ tba~este,tei:o queetion was 10,· khirai ozren] free. &tld a,
Dl6fibn.ble OIiUI, :!~~[hr.~ mOU6'H hoeD il;l the poes6ss1<1l.l. 01 6he- UesP9J:ld<lllb
everslnce sbe year J806·7 t)P to the present time. B period of sixteen years"
i~ is tOtesu l1)abls:', hh ab io snob a lsv gtbof himetbe pur9):)~se'aJoQey
(pl'inoipai aed iot~'re5t) must have been realized bythe 'Dafso<hlnt from bbe
MahaZ (Qi8triob)~iD question. For this reason, and also in oonsi,derat,ic;u;!
of the seizin of the Detendansie the prope.rby' inquesbi.o'o bejog,illegaJ. ~,QQ

bae' ga,ym~l'1b oobS,lying. ip tbe' Plaiotiff.. wb9istbeMutwaJy" (a)rQou~at.o~)'
~od auperic'tetldetlb. an Bsoe:dainment of bhe Wa$ilaut',(l;X?esuf) ,proQ.t~lis"
deeqlsd u~~eOeaiJ8ry; bub re,tbar with a view of putting a.n',6I;1d,to tbe'
aiSPUU6, a.nd she suffet~ng,of tbe"parties, .~~ is deem~d I'rQPG~ ~h~hn,eitber

'nbs C'l.rObaSGL mangy bfJC9.UQfJd bo, he ~g,id· bJ' ~h~Pl~it1ti£f bo ~heIDefand~tJb,
nor the [tIS] Wasilaut mousvbe demanded of, the Defendant b~ bb.e
Phlio,tiff.'1

Tbe COUlD bhere/ol'a decreed in fa,~our of the Plaintiff's claiIrJt

reversitlg the deoisiotlof thePatna Oourb, and direofled tl1e. costs of -tbe
~a~ti~a in both Courts bo be defrayec;l r~specbivel'Y by each ..

Such b.eing the detarrninat.ioo of the,Oourt ofAppea.l; their LorqsbiOa.
are to consider wbether tb ab Courb baa determined r-ig'htly. :b'irsb, tb6~
villages OOD sained in hhe royal grants were to be considered ,a~?~pvukf, and

~h(l~of~rl! il1~liatla.ble in a~y OOSDper .w~abs.oever. SecondlYl'~hab nOb",
wibbstandiDg the Iapse of tune, tbe :PIOJIoblff, 10 the chara.oter ()~I/~utwa,l1J~
to 'which he had been appoicted by Govemmene 'in' '1819, wa8e~bibled to
recover bboe,e villages. Thirdly, than eshbe pcsseaaicn of them Ify ,the'
Defendant w'a,s illegal. and as tbe .Plainnlff was nob' tbe debtor of t'he
Defeodlo\"Ilba he was nob bound bo repay the money advanced. ' Wibh";espect
bo the determinabion that the Plsineiff oughb DOb to have \a.nyacco~Db'of
the mesne prOD.bi, as thePlaiotifi himself has made no~om'j}J~iDtJ it is
unnecesaarv ~o eonsider in. ",

The questiotl ~betbei" bbe property mentioned in tho two rOYlri1 ~ltlnfi!l
was to be considered as Wukf'or as fl.. proprietary' rigbtwas,m,uoh .diacuas­
ed in the above .. mentioned ease Ql K~ibeer·ood·deBn (bhe p;e9~llD Plaintiff)
againsb Mussu?~maut QadiTtJ; aod bbe opinions of bhe naDive law-office:rs
baken in tba,b oause being Iouud ~o be conbradioDory, ib became neceaaary
to consula the Futaoa« of lawyers in cases formerly deoided by tbe. Couro
re8peo~iDg WuklecdowmeDts J and the decision of the 'Saaoer' Dewanny
Ad8lw]utof bbe lab of March 1814, in t;he 01188of Kulb Ali Hoossein v.: Sy!'
Ali, together with a Futtua of a former Kazi·ool·Rouzetof t~e [~a 9] SJldder
Dew8Jony Ada, ,,~;)and of the lJlaoiti of thab Court. were; ?r~red to.

The IeI'm ·,)\be Pi'1''YI/,o&ns 01 JulunGheer io bha.t ;~-~~ ranthua:
" As it ha.e Ilonie bo bhe knowledge of His Ma.jesby, bha,b-;l~ree!l'lbl~ to a
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9 lI!.l A.. 990-6 W.R.S IF.C.)...1 8'*. ·P.p.l. 100 .. 1 8~r, p.o.i; 906--(a9Id~.) •
. ', ." ~ -.. '.' ..' .Bunuci. f"rDisbed by'tbhe lilakims, oerbe.ra,. Piau sa« sitUBrbe, &c~, have boe(!

~pgro pri\lJ~lldfor bbet:l\lf.QQSe of~eebin gtba oharges ofFakeers atldsbij~enta
Qf~be Maaris8(1o. llot;ld;/ tiKhiZnkaho.l;Id Musiicfof MoollfJDerV'shrs$ei-n.
aOIJ of Moollq. Gholfl., .... ',81od tbe ILfQrelllLidindividua.l is. hope".. ' '. ',. rtbe
roy"l t;Q11t;liijoeg.oQ lIibd lavour. bis Me.jesty·sroya.l o91X11Xla.~Il;lS at;': tbaHD
IIbe llvet;lb 91bQ~ ~fo~eI61d' MCfJlI1S Qol"g In the ocoUpllibion 1UOl4 IlIl,j"YW~g.
of tbe.b iI;1dividll~l, tb~ wbcleot tb~ir' ,MC)~zas shall cotitil)ue s,atbey tor­
tttel:!Y were a,bJu,71£ma of lO,OOOaams {rOu;t '(8\1011 'e., qaabe).'ic tbe oba.r~ater
of & MadrJaii Mash (aid for sobsiabaoae) t 'according totbeaeOOlQf tbe
~rant; and in ordedhllot he lXlay a.pply bhe Pl'od\Joe'of these Iandsto r;neeb
the ob$.n-les ofthasoudsl)us ofhis Ma~ris.sa end Musiid, and bbepres511b and
fuuureEiakims, the .&.~~i'·l~~ &Q·;~~a,l:e eujoiued to relinquish ·tbe .Mc.uz a 10 ques­
tiOD no tbat pet'lUt~~S oaou.p8,bioD, to deem tbAOO 'Mao.f, (exempb from bax~)-a..Da
blotbed wi~b the peo inevery respeob, and nob to require of hiQO a. fresh Sunuu, ,
~~;rQua.lly. ShQUld ..~~~bitldividlla,l ooc)'upy &oytbing in any cbher way, they

are DOt bp oounbeio~boe'him." upan reading the PlrmlLn. &be R'a.zt.ool·
Bouzat andthe Moolti gave bheir Futwa as Iollcws.: II As in bbaPirman
it is wtitbeo tb"e~bbhe produce of the lands specified therein is to be applied
~o O',)eet~b6 o,9a.rges of shudenbs of Marlris$a. and Musiid of MooUa Dervish'
.B.oossein, and as. in is nob wdbbeo'bha.t the said Moolla shall BrDpropriabe'

the produce uQ ~eet the charges Qf bis family and ohildr en, or iibab he
shall eojoy ~be,j,I;~'4i20] same with bta Iami1y. atid ohildrea, it ~ber~t~re
appears to us. tl:i'tb the lands ilJ ql;ieabiotl have been paldes Vlukf ic thlii
£lJbaraoter of.Madclad Mash, and are notIleble to sale or gifb.$J

!g:reeably be, th~a.b~qe Futwa, the JtldgeB ot the S\r1.gg~rPQwaoD¥
AdBwlub decreed that the litige,ted lauda oo'utaJoed in tbe Firman, in
question were a. WukfendowlXll;ltlb, and were oob dtsposab le by ge.~o or
gifb;tbe .grouodsof wuichJudf{t)'JeOb (it is said] Sire fully sta,bed itr the

Deoree of thEfJt Courb, under da,be 14l}fOh Isb, 1821,.

Ib is tcbe 'observed, bha.t the word ~/Vukf wasocs memioeedin the
Pirman, and tbat the iorJividuELl 00 wbose flJPpl'ioatioD the grant wasmade,
MoolZa Booesei», was expressly oBiooid" Iubhe report of this ClLS6r,

(2 Maona·ghten, 110.) it is said bb~b 'bQQ terrn s of.tbe ,P·ir'1nan d.eolaredtbao
\lbe, ~eDerllol Buperiobendelloe ofbbe resouroes should bf:' confided ho'

Dervish Hoo8sein, and should ra~lloig veabed io hIm, his h~i1'll, Mid 9Ul1099'
sors; or otber proDarbY to tliot+~ a.J:.ld cb!llrits.bla purposes is sufficienb
~o ooosbitub(;\ Wukf, wihhout bh~ express use oftb s.b herm in bhegra.nb. a.nd
tha.b the a.liena.~ion of suoh llropertYlf~om bha purposes intended. is illegal.

Afte.r ls(erri-gg bo this 'c~8e, e;,o~ bbe.opini~ns of bhelaw-offioers.bhe
'Sudder Dewa.on'9·Ada,wlut, il1 the 09186 of Mussumma'ut Qaciira v. 8hc{h,.
Kubear.ooa.daen (3 Mao." Sud. Pew. R.,'407,) a.ppear bo have determined.
~ha.b ootwithstanding the use of tb~word8 "lina.m." .Bond " AUamgl7.a," in the
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It

l'OY.l~IU;1t. &Q96be D;l811blonth:erein Qfbhe persOP;llJUPOD.wbOll8P.e6i6lob the:
<gra,,ots were tQf)ae, ye~"as tbese grs,'n'bs o,ppeBtred'oie'~Jy 'be) bave,besl1ti1a,ae.Q.s"
e;!l:'p~e8Se~ iotbe pe6i6iol,ls) fOl' the purpollllof lXlain691inioB [421] &obaribs.blll
il!stiQutloD,.bbl;l persoos t1sQJlld Wel'el;lob to be ootlsiQered Dro~Hebors i6J;11lo~ .
tbe esta.bl1ebQJeub (bbe Khankah) was the real aOi:!1I8, and hbe persoos .
/:l&D;led Welll ooly MutwaUIJ8 of bbe 1!hankah; bb~b' fiMulwaltl b~e 1)0

right to allenate. and oOlJseqlleotly that the tre.nsfer bvgift; or obhe~~ise
by Shah £Sh'um9~(Jd ..tl~~tt was illegal. I'I I I

Tbis decision 18 In &cCOrdo.llce with thedootrine. laid 'down il,l the
EJirJ,ctya, book zv., of Wuk/ or aprmlPria.tion, Hamilton'straoslBbioD, vol. ii.,
Plloge 834, where it ia aaid, "Wukf" in its prlmibive S6DSS •.··ll;IeBl,)S

" detentiolJ," 10 tbe language of the law, (aocordingto Hanee/a,) It
sigoifies .bhe appropriatioo of aoy parbioular bhing,in such ill. WillY bhat •
bbe il,ppropria,tor's dghb io it ahall o0l:\binue, and tha.D Iihe e.dvllrobageof it
go bo some obarbia,ble purpcsa, in the ma.DDer~f ~ 10810. Aoaordiog bo
the 6wo disoiples, n Wuk]" signifies bhe a,ppropria.b~oi:lof a parbioular
arbicle in aueb III ma.nDer·p,8 §\1i1j~lihi~ bo tibo rUI~8 of oivitia ~I!Otli!~ty,

IIwbe006 ob~ mppropriator'sright in it is eXJicguished~ and ib becotnes S'
properby of'God, by . the advs,obage of it resulbiog bo his' .creu,tlu'es. The
twodiaoiples ·uberefore bold a.ppropria.tion.· to be Bbso!~$~' :bl~ough
difforillg inohia,tha.t Aboo ¥oo$aj holds the a.ppropria.liiOD 1i0'1~ 1ir9.8oluta
from ther:oorneob of i~B execunion, whereas MahomerJ. hold~!'~ it bo be
absolute only 00 tbe deIive1'yof ib to a. Mutw~ly.(orproour~bor.) and;
oonseq·uenbJy, bhab it canno] be disposed of 'by gifb or BBlle.:·:ltiltd bbab..
ioheribl1DCe alaodoesnot obtain with respeof to ib. Thus the te£c~ TtVukf•.
in ita libera,l senae',oolllprohel)ds ali oba.b is meo~ioned.both bylfuneefa,
anq l;ly ~b\i ~Wg dlr:lOiplfl8. -,

Aga.in (pa.ge 844) ib ie seW, .. uDon an IllPpropriabioo.:be'o'olxiing valid
or absolute. tbe sale or traosfer of the bhiog a,pproDdateidisuDlawful
acoording uo all !awY6l4S~: th e flr~osferiB unle.wfuI. beoa.u~~-.~.~.[§22] ~
s3Iyiog of the Propbeb, 'Beabow tbe £Lonuai IfJIDd itself in ohariby in such a
manDer oha.t ib ahall no' longer be saleable or illberibao{~.~<,':.':r. .

I(tha deQisioo In the case of Kuboer·ood·deen v, Mussu.nZ(J~ K~i,.a.wa,s
cerreoj, iti fellows th ~b nhs tr~nafer in this case, wbebher oondiolona.l, or
abaolute, by bbesar:ne person (Shumsh.ood.deen) Iio Iihe Deteod&Ilt•. WILe llle­
ga-l : also, seccndly, with reapec] 09 ~llQ II%P~ll g( Urnoefiho Pllhinbiff, 1100 being
she Dl'Oprietor, had no right to 91;1e (Qr bha reoovery of the· viUe,ses as
bis own illiooordrogly, he prl,jlerred his suit !liS Siiiada.na~l"in,· having
beeD aplloint~d llutwaly io 18,19. Ha.d be Buooeede. ,Wheirof bis

·(a.hher to a. pr' I'ba.ry dgbb io bhe villa.ges, be mighb hi)' beeD blmed

by tibelapae 6' 'ibwelve ye~r8. aOGordlog bo seobion xi.\::··6fR5golatioo'
III of 1793; bub baving no rigbb exq~pb as Mutwa'lYr Q~:I st'oo:d 'in Ell!
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!:1 !>'.r.1.A~ ,390'=6 W.B. 3 (P;Q.)=l Botb. PI9.J. 1'00=1 Bar. P.Q,J'~ g06-(O~ncitZ'.).

very Qifierenfi Bibtlat~9.p. TheaLJpei~intJDdeDcs of tbe Wukf villages
devolved tq hia atu'e\;i:roto' the dateof""'b-is appoiobweoD only. Tbe
M1Jt1val1J Is ~be proou~'~ r ol bbe, a,OD~r, whit,b, 1b tbis eage,5~~9tbo
sQvexeign; 6.i;ld ib a,pp;\ by Begula.biQlJ XIX: of 181O. ~ba.~·l t _bci
duty of every Govero'."~" 'I to provide, ,that the endowments ~l-.':l)iout;
and b~rte ficiSJ1· purposes be applied· a,ecord log to' their real iDte~rbio.c:'.

the local r1gents .are appointed to asoertain and reporf 'tbe names of
trustees) m&.ga,gers and supeJ:'iJ'jbeD~eDts, wbether under the desigoQltipI;1
of lY.J'l,£t~lvalll or BUY, other. and 8111" vacancies, and - to rscommend
:fit peracns where ~be Domination devolves on .the Govemtnenb. Tl;Hl,b
tho Board of.' COJ.Pto!~,SiOner8 tQ&Y appoint such perSQ08 or n:u~ke,

,",'1" " . ,,'.' I l!
suchotber provisioo:fo..,-. the ,superlDtenC1an08 1 m91D3,grarosnu or Cl'Q.8i1

as (Oay be :tbougJ~t fit. The Plainbiff~~tbe:refore, upon hie &PPQiotraen~

as MutwalYt beaa'me, the auoborizod agenb, of, the GovarDW8ob for·
bbe performance of ,tbs'acknowledged [~28] duty of the Govemment 'to

,protectl the et1dowi1ieb,t'f,~om misapplication; for, Bra it is said in the.
opiQioD '01 tbeMflIhomsds,c lawyers, I" The endcwer and tbe'Muttual1/are
O!:l6 and the same." Tbo ~DdQWIXlept ig bhis GOiSawas Rt perpetual endow- II

ment. and the duty of uhe Gcvemmenu to preserve its applioatiiJD to ~b6'·

',:rigbt use v~a8~/public aqd 'perpetual duty~ By Begulation III of 180'5c~

e~Qvi9~ ii., it is prO,~idea, thllb tbs limita.tion of twelve years fo?tba

oowto6DC6weoj of:~i(civil auits shall nob be considered applicable bo
the comweooewenb(:of aoy suits for the reooverv of the public revenue,

, or for any public l'igbbs or claizcs whatever which may be iDstibuted,:,
'by or OD bahaltot tbe Gcvernmens, wiah the ssucuon of the Governor ..
General in Ocunoil, or by direction of ~ny public officer or officers wbo:;;:,w:··~'J,:·:
may be duly autborised to proseoute the same OD the par] of Government.
Tbe Pl~intifi, who Wl\8 neibher heir nor personal represeatative of bis
fa,nbel'~ in respeot of 'Wukf properby, had no rigbb of action ag9JinSD the
Defendant till bls appointment in 1819. and the Defendant could acquire
no righb ~gu,i;g~~bb~ G9V~~~p:le~tl Wi,105~ proourator the I)lainbiff was, afs
lea.st tU.ltil twelve years ha.d elapsed froUl bis nppoinbuaent.

The endowmeuD being 81perpetua.i Wukf, and the alienation CODS6 a

queutly illega.l, and ·it Dot having beet! shown that the tJu~'oha'Ee' money
was f49pliedbobbe use of the Khankah. tho Plaintiff cannot 'be required'. '
to accounb for"ib J even sUPPOSillg the Defendant Donbo have been frill~:,

lep~id by his IODg pcsseaaiou of the prQperuY9

Tliilir Lordsbips li.ra thar~fore Qf opinion, ~be.b the Judgw6otoi
i
:'bhe:.

Budd'ex'Dew&DDY .Adawlut· ought t,9 be affirmed,

2 ¥, ~I I.. 123]

, t- ~t'.':

3, DOSS 'SAHOO' 'V, BBAl;! XUB~ER-OOD.OBJEN.
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